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DEVELOPING INSTITUTIONS FOR REGIONAL LAND USE
PLANNING AND CONTROL-THE ADIRONDACK EXPERIENCE
RICHARD

S.

BOOTH*

INTRODUCTION

W

hich land resources are critical to our society's survival?

Should prime agricultural lands, aquifer recharge areas,
forest lands, wetlands, or other resources be preserved? What is
the proper balance between economic and community growth
versus environmental quality and community character? Should
the freedom of individuals to use their properties be subordinated
to the community's interest in proper land use? What are the
dangers that will and must be faced if land resources are abused?
These are among the numerous land use questions that are currently being discussed in the United States.' Central to many of
these discussions is a focus on the structure of the institutions that
must be created to develop and implement land use controls. 2
Institutional structure issues, such as the level of government that
should have authority over land use decisions, the nature of that
authority, and political accountability in decision-making and
Assistant Professor, Department of City and Regional Planning, Cornell University.
Former Ass't Counsel N.YS. Dep't of Envir. Conserv., Former Sr. Attorney Adirondack
Park Agency.
1. The number of sources seems inexhaustible. For several types of general resources,
see G. BARNEY, Tim UNFINISHED AGENDA (1977); J. BEUSCHER, R. WRicGT & M. GITELMAN,
LAND USE (2d ed. 1976); F. BOSSELMAN, D. CALLIES & J. BANTA, TaE TAMING ISSUE (1973);
F. BOSSELMAN & D. CALLIES, THE QUIET REVOLUTION IN LAND USE CONTROL (1971); L.
CALDWELL,

L.

HAYES & J. MAcWHTEiRR, CmrzNs AND THE ENVIRONMENT

(1976);

COUNCIL

ON ENVIRONMENTAL QUALITY, ENVIRONMENTAL QUALITY 220-68 (1978); COUNCIL ON ENVIRONMENTAL QUALITY, ENVIRONMENTAL QUALITY 49-92 (1974); COUNCIL ON ENVIRONMENTAL

QuALITY, ENVIRONMENTAL QUALITY 165-97 (1970); R. FELLMETH, PoLITCS OF LAND (1973) ;
R. HEALY, LAND USE AND THE STATES (1976); A. LEOPOLD, A SAND COUNTY ALMANAC
(1966); D. MANDELKER, ENVIRONMENTAL AND LAND CONTROLS LEGISLATION (1976); TnE
NATURAL RESOURCES DEFENSE COUNCIL, INC., LAND USE

CONTROLS IN THE UNITED STATES

(1977); Tan

NATURAL RESOURCES DEFENSE COUNCIL, INC., LAND USE CONTROLS IN NEW
YORK STATE (1975); E. ROBERTS, LAND USE PLANNING (2d ed. 1975); C. STONE, SHOULD
TREES HAVE STANDING? (1974); S. UDALL, THE QUIET CRIsIS (1963); I NATIONAL PARK
SERVICE, U.S. DEP'T OF THE INTERIOR, PRESERVING OUR NATURAL HERITAGE (1976); II NATIONAL
PARK SERVICE, U.S. DEP'T OF INTERIOR, PRESERVING OUR NATURAL HERITAGE (1977). In addition, three major treatises on land use law are very useful: R. ANDERSON, AMERICAN LAW
OF ZONING (1976); P. ROHAN, ZONING AND LAND UsE CONTROLS (1978); N. WIL IAMS,
AMERICAN PLANNING LAW (1975).

2. An example of a book that discusses the institutional structure of land use planning and control institutions, as well as the substantive nature of land use controls, is the
landmark report entitled THE QUIET REVOLUTION IN LAND USE CONTROL. F. BOSSELMAN Sz
D. CAU.is, supranote 1.
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political processes, are at the core of any effort to deal with land
use problems.
A substantial volume of literature has been generated about
the Adirondack Park Agency (hereinafter referred to as the APA
or the Agency) and land use controls in the Adirondacks, 3 much of
it focusing on the substance of these land use controls and the legal
issues generated by the administration of them.4 This article first
provides an overview of several of the most important aspects of
institutional structure issues as they relate to environmental management agencies and then examines the institutional structure of
the APA, the most significant regional land use planning and
control institution in New York State.' It will identify those
structural aspects that enhance or hinder the fulfillment of the
Agency's purposes,6 and assess the importance of the Agency's
3.

See, e.g., F. GRAAA r, THE ADIRONDACK PARK 230-74 (1978); M. HEIMAN, AN

EVALUATION OF STATE LAND USE PLANNING AND DEVELOPMENT CONTROL IN THE ADIRONDACKS

(Cornell U. Water Resources and Marine Sciences Center Technical Rep. No. 93, 1974);
Booth, The Adirondack Park Agency Act: A Challenge in Regional Land Use Planning,
43 GEo. WAsH. L. REV. 612 (1975); Davis, Land Use Controls and Environmental Protection in the Adirondacks, 47 N.Y.S.B.J. 189 (1975); Lewis, New York's Adirondacks: Tug
of War in the Wilderness, PLANNING (Sept. 1976); Savage & Sierchio, The Adirondack
Park Agency Act: A Regional Land Use Plan Confronts "The Taking Issue", 40 AsD. L.
RFv. 447 (1976); Sullivan, Adirondack Zoning: A National Experiment in Land Use Con.
trol Faces Local Challenge, EMPIRE ST. RE'. 464 (Dec. 1975); Comment, Preserving Scenic
Areas: The Adirondack Land Use Program, 84 YALE L.J. 1705 (1975); Comment, The
APA Act: Land Use Regulation and the Real Property Tax, 42 ALa. L. REv. 637 (1978).
4. See, e.g., Savage & Sierchio, supra note 3.
5. N.Y. ExEc. LAw §§ 801-819 (McKinney Supp. 1979).
6. The purposes of the APA Act are as follows:
The basic purpose of this article is to insure optimum overall conservation,
protection, preservation, development and use of the unique scenic, aesthetic,
wildlife, recreational, open space, historical, ecological and natural resources of the
Adirondack park.
A further purpose of this article is to focus the responsibility for developing
long-range park policy in a forum reflecting statewide concern. This policy shall
recognize the major state interest in the conservation, use and development of the
park's resources and the preservation of its open space character, and at the same
time, provide a continuing role for local government.
The Adirondack park land use and development plan set forth in this article
recognizes the complementary needs of all the people of the state for the preservation of the park's resources and open space character and of the park's perma.
nent, seasonal and transient populations for growth and service areas, employment,
and a strong economic base, as well. In support of the essential interdependence
of these needs, the plan represents a sensibly balanced apportionment of land to
each. Adoption of the land use and development plan and authorization for its
administration and enforcement will complement and assist in the administration
of the Adirondack park master plan for management of state land. Together, they
are essential to the achievement of the policies and purposes of this article and
will benefit all of the people of the state.
Accordingly, it is the further purpose of this article to adopt and implement
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structure to its continued existence as a viable planning and
regulatory entity.7 It is hoped that this examination of the APA's

institutional structure will be useful to other efforts to establish
viable regional land use planning and control institutions.
1.

INSTITUTIONAL

STRUCTURE OF ENVIRONMENTAL

MANAGEMENT AGENCIES-A BRIEF EXPLANATION

In recent years there has been an enormous increase in the
numbers and types of state government agencies responsible for
environmental management, including land use planning and
control.8 The nature of those state agency responsibilities, the
degree to which they increase or decrease our collective ability to
deal with environmental problems, and most importantly, the
impact of the agencies' decisions on the quality of the environment
are issues of major significance. 9
The institutional structure of a state agency charged with
environmental management is often a key factor in determining
whether that agency will be able to meet its responsibilities.
Although institutional structure is not the sole or even the most
critical factor influencing the effectiveness of an environmental
management agency, its importance has been recognized and given
substantial weight.'0 An important study of the efforts of nine states
to establish government organizations to deal with environmental
management problems concluded:
the land use and development plan and to provide for the plan's maintenance,
administration and enforcement in a continuing planning process that recognizes
matters of local concern and those of regional and state concern, provides appropriate regulatory responsibilities for the agency and the local governments of the
park and seeks to achieve sound local land use planning throughout the park.
N.Y. ExEc. LAW § 801 (McKinney Supp. 1979). A detailed and useful explanation of those
purposes is set forth in I N.Y. ADIRONDACK PARK AGENCY (APA), COMPREHENSIVE REPORT
1-18 (1976) [hereinafter cited as I COMPREHENSIVE REPORT].

7. The APA is clearly both a planning and regulatory entity, with important functions in both areas. See I CO'PREHENSIVE REPORT, supra note 6, at 15.
8. See, e.g., COUNCIL ON ENVIRONMENTAL QuALTY, ENVIRONmENTAL QuALrry 130-35
(1977); COUNCIL ON ENVIRONMENTAL QUALITY, ENVIRONMENTAL QuALrrY 67-76 (1976); I
NATIONAL PARK SERVICE, supra note 1.
9. The range and importance of environmental management issues and the relationship among national, state and local level environmental issues is addressed in the President's Message on the Environment to Congress, 13 WFm.LY COMP. OF PREs. Doc. 782
(May 23, 1977).
10. See D. HENNING, ENVIRONMENTAL POLICY AND ADMINISTRATION 36-61, 170-76
(1974). See also A. MAGAZINE, ENVIRONMENTAL MANAGEMENT IN LOCAL GOVERNMENT 17-66
(1977).

BUFFALO LAW REVIEW

[Vol. 28

It is too soon to tell whether these institutional mechanisms
will lead to better state environmental quality programs. To be
sure, the best institutional structures cannot by themselves produce
effective governmental programs and environmental enhancement.
No institutional structure is 'people proof' and, in the final analysis,
a good organization cannot work without good people, adequate
budgets and laws. But while sound public structures cannot
guarantee progress, inadequate institutions have certainly seriously
hobbled strong public steps toward social objectives. Fragmented
agencies have fragmented knowledge and state policies. Often
unnecessary duplication, waste of public lands, conflicts and
overlaps have resulted."

This section focuses on several major topic areas that have
been addressed in various studies of the institutional structure of
state environmental management agencies. Due to the wide variety
of agencies, this article will not attempt to determine which types
of institutional structure are superior. As the following items
suggest, choices as to what type of institutional structure will best
suit a state's environmental management agencies will depend
greatly on the needs and goals of the particular state and the
available resources.' 2
A.

Creation of the Agency

Environmental management agencies have been created by a
variety of methods. For instance, many have been created directly
by state legislatures, while others, particularly those dealing with
regional land use planning issues, have been established by local
governments pursuant to state enabling legislation.' Similarly, the
reasons for the creation of state environmental management
agencies have differed substantially.14 Some agencies have been
established to combine and simplify diverse components of existing
programs-essentially a managerial reason. Other agencies have

been established to deal with newly perceived problems and to
respond to federal and state initiatives. Many others have been
established because of the inability of existing government mech11. E. HASKELL, MANAGING THE ENVIRONMENT 4-5 (1971).
12. "Selection of the appropriate agency to represent state or regional interests will
undoubtedly vary with the specific conditions in each state at each particular time." F.
BOSSELMAN & D. CALLIES, supra note 1, at 326.
13. R. LINOWES & D. ALLENsiWoRTH, Tnr STATES AND LAND USE CONTROL 129-34 (1975).
14. J. BEYLE, INTEGRATION AND COORDINATION OF STATE ENVIRONMENTAL MANAGEMENT

PROGRAMS 23--29 (1975).

THE ADIRONDACK EXPERIENCE

1979]

anisms to deal with environmental management issues; 5 for
example, many environmental management agencies have evolved
from pollution control boards and health departments that were
too weak and inexpert to deal with difficult and complicated
environmental management issues. 6
B.

Organization of the Agency

The basic organization of state environmental management
agencies differs substantially.' 7 For example, some agencies are

multimember boards or commissions,"" and others are line agencies
headed by a single commissioner who reports directly to the

governor.' 9 Depending on the circumstances, an agency's organization may be perceived as being linked to its independence,

authority, visibility, effectiveness, and representativeness. 20 Another
example of differing types of organization is the location of an
environmental management agency in the state government

hierarchy, namely, the agencies or persons to whom it is responsible
and its perceived standing relative to other potentially competing

agencies. 21 Furthermore, some agencies are newly created agencies
charged with environmental management responsibilities not previously dealt with in that jurisdiction, while others result from the
consolidation of programs in existing agencies. 2 Finally, the
difference between agencies or boards that operate on a part-time
15. See id.; F. BOSSELmAN, D. FEUER & C. SIEmAN, THE PERMIT EXPLOSION 7-15 (1976).
16. Haskell, State Governments Tackle Pollution, in MANAGING THE ENVIRONMENT
185, 140 (US. Environmental Protection Agency #600/5-73-010, Nov. 1973).
17. In New York State, for example, the Adirondack Park Agency, the Department
of Environmental Conservation, and the Office of Parks and Recreation-all major environmental management agencies-differ substantially in terms of organization. For a
lengthy treatment of agencies in the United States involved with the protection of natural
areas, see II NATIONAL PARK SERviCE, supra note 1.
18. In New York State, the Freshwater Wetlands Appeals Board and the Public
Service Commission are two interesting examples of multimember agencies with environmental management responsibilities in specifically defined areas. See N.Y. ENvIR. CONSERV.
LAW §§ 24-1101 to -1105 (McKinney Supp. 1979); N.Y. PUB. SERV. LAw §§ 1-24 (McKinney
1955).
19. The New York State Department of Environmental Conservation is a good example of this type of environmental management agency. See N.Y. ENvsn. CONSFV. LAW
§§ 3-0101 to -0307 (McKinney 1973).
20. See J. BEYIE, supra note 14, at chs. 2-4; Haskell, supra note 16, at 135.
21. See Coate, An Analysis of Institutional Forms, in REGIONAL ENVIRONMENTAL
MANAGEMENT 9-28 (L. Coate & P. Bonner eds. 1975); Lamm, How a Regional Organization Assumes Environmental Responsibility, in MANAGING THE ENVIRONMENT 354 (U.S.
Environmental Protection Agency #600/5-73-010, Nov. 1973).

22.

See Haskell, supra note 16, at 185.
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basis, as opposed to those that work on a full-time basis, may
critically affect the expertise and outlook of those entities."
C.

Staffing

Central to any consideration of the institutional structure of
an environmental management agency is the question of its staff
resources. Does it have its own staff, or does it share its staff with
other agencies? If staff is shared, which agency provides the staff
with leadership and direction, financial resources, and personnel
advancement? These factors can dramatically alter the manner in
which an agency fulfills its basic mandates.' 4
D. Membership of the Agency
A factor that is often addressed in assessments of the institutional structure of state environmental management agencies is the
membership of these agencies.25 Many agencies are administered
by a multi-member board or commission; others are headed by a
single commissioner or director.26 The following membership
characteristics, among others, have been recognized as key elements
of institutional structure: the method of selection (for example,
appointed or elected27); the person or entity authorized to select
members; the criteria for selection (for example, representatives
from a diversity of interests, jurisdictions, political parties, or
specialties have been required 28 ); and the membership term (for
example, staggered terms or terms that end simultaneously 2 ). Of
particular relevance to the selection criteria is the role of elected
or appointed public officials, as opposed to the role of private
23. See E. HAsKELL, supra note 11, at 9-24.
24. R. LINOWFS & D. ALLENSWORTH, supra note 13, at 133.
25. Id. at 132-34.
26. The APA is a major example of a multimember agency. See note 18 supra. The
New York State Department of Environmental Conservation and Department of Health
are examples of agencies headed by a single commissioner. See E. HAsKELL, supra note 11,
at 50.
27. For a discussion of the relative merits of elected versus appointed administrative
officials, see E. HAEFEE, REPRESENTATIVE GOVERNMENT AND ENVIRONMENTAL MANAGEMENT

ch.2 (1973).
28. R. LINOW'ES & D. ALLENSWORTH, supra note 13, at 129-34; Coate, supra note 21,
at 18; Haskell, supra note 16, at 139.
29. R. LINOWS & D. ALLENSWORTH, supra note 13, at 129-34; Coate, supra note 21,
at 18; Haskell, supra note 16, at 139.
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citizens. 30 For example, a state transportation commissioner might
sit with several private citizens on a board that reviews environmental standards, or a regional planning board may be required
to contain several elected local officials. Often underlying this
concern about the role of elected or appointed officials is a major
concern about the relative representation and power of state and
local government interests on a particular agency.3 1
E.

Nature of the Agency's Responsibilities

The broad framework of an agency's environmental management responsibilities is often a critical factor in shaping its institutional structure. Because defined and perceived responsibilities of
state environmental management agencies vary widely,32 it is to
be expected that agencies in different states and even within the
same state will have different institutional structures. Institutional
structure seems to be influenced more by the general nature of an
agency's responsibilities and its overall goals than by the agency's
responsibilities for specific programs or the specific criteria under
which it operates. It has been recognized that an agency's structure
may be affected by the following factors: whether the agency is
solely a resource management and service agency (for example, a
fish and wildlife department) or a pollution control agency, or
a pollution control agency that includes traditional resource
management functions; 33 whether the agency develops but does not
implement policy (for example, a land use planning agency), or
combines planning and policy formulation with implementation
and enforcement responsibilities; 34 whether the agency controls the
actions of other state agencies or merely functions as an advisory
and consulting source for other agencies; 35 the nature of any controlling leverage over its activities held by other government
30. E. HASxELL, supra note 11, at 51; R. LINOWES & D. ALLENSIVORTa, supra note 13,
at 132-34.
31.
32.

E. HAsrELL, supra note 11, at 56-57; R. HEALY, supranote 1, at 161-63.
E. HASKELL, supra note 11, at chs. 2-10; I NATIONAL PARK SFmvIcE, supra note 1,

at chs. 15-64.
33. J. BEYLE, supra note 14, at 19-23.
34. R. LINOWES & D. ALLENSWORTH, supra note 13, at 143-47; F. BoSSELMAN, D. FEUER
gC. SIEMAN, supra note 15, at 7-17.
35. J. BEYLE, supra note 14, at 34-75; R. LINOWES & D. ALLENSvORTH, supra note 13,
at 139; Grad, Intergovernmental Aspects of Environmental Controls, in MANAGING THE
ENVIRONMENT 323 (U.S. Environmental Protection Agency #600/5-73-010, Nov. 1973);
Lamm, supra note 21, at 354-55.
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agencies;36 and the agency's geographic and substantive jurisdiction
(for example, building environmental control facilities such as
waste treatment works, determining allowable pollution levels,
issuing permits, or enforcing pollution and land use controls) .Y
Particularly important to an assessment of the institutional
structure of state environmental management agencies is the degree
to which these agencies must utilize other existing institutions,
and the nature of their relationships with local government agencies
operating in the same sphere (for example, the relationship between
a state agency that issues land use permits and a local government
agency that issues local zoning permits).8 In addition, some writers
have reflected on the importance of environmental management
agencies, particularly land use planning and control agencies,
having definite sources of funding to carry out their responsibilities
(for example, through taxing or bonding authority). 9
F. Summary
It is important to emphasize that although its institutional
structure is often a key factor in an agency's ability to function
effectively, it is not the only or even the most important factor.
Motivation, budgets, leadership, the general state of the economy,
and public interest in the agency's purposes are among the many
other factors that influence how an agency operates. One or more
of these other factors may be a limiting or critical factor. Institutional structure issues, however, relate closely and vitally to the
manner in which an agency functions. Typically, an environmental
management agency must fulfill a variety of generally framed
statutory responsibilities. These responsibilities often extend over
substantial periods of time, and the agency must make decisions on
a wide range of issues. In the face of a multitude of responsibilities,
the institutional structure of the agency becomes a key factor. The
balance, cohesion, direction, and procedures provided by the institutional structure enable the agency to function properly in many
36. Haskell, supra note 16, at 141; R. LINOWES & D. ALLENSWORTH, supra note 13, at
140; D. JANDELKER, supra note 1, at 84-35, 51-53, 57-58.
37. Grad, supra note 35. See, e.g., II NATONAL PARK SERVIcE, supra note 1, at chs.
15-64. See also Healy, Attempting Regional Management, in REGIONAL ENVIRONMENTAL
MANAGEMENT 245-53 (L. Coate & P. Bonner eds. 1975).
38. F. BOSSELMAN, D. FEUER & C. SIEMAN, supra note 15, at 9-17, 39-50; R. HEALY,
supra note 1 at 161-63; D. MANDELERu, supra note 1, at 20-2.
59. Coate, supra note 21, at 20-23.
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different situations. In summary, environmental management
agencies must deal with a variety of people, state agencies and local
governments, and the nature of their institutional structure is
central to their ability to do so.
II.

THE ADIRONDACK SETTING-NATURAL, HISTORICAL, AND LEGAL

A brief description of the Adirondack setting will aid in
achieving an understanding of the institutional structure of the
Adirondack Park Agency. The Adirondack Park is one of the most
significant natural resources in the eastern United States. 40 Located
in the northernmost part of New York State, the Park comprises
approximately 6 million acres (9,375 square miles) .41 Defined as a
park by state law,42 it is the largest park in the United States-nearly

three times the size of Yellowstone National Park43-and is larger
than several of the individual states, including Massachusetts.44
The Adirondack Park is a unique park, including publicly and
privately owned lands that are intermingled in a quilt like fashion. 45
At present, approximately 2.3 million acres (38%) of the Park are
owned by the State of New York. 46 Nearly all of these state-owned

lands are Forest Preserve Lands that are protected to an extraordinary degree by Article XIV of the New York State Constitution,
commonly referred to as the "Forever Wild" clause.47 The remaining approximately 3.7 million acres (62 %)48 of the Adirondack

40.

For a sense of the importance of the natural qualities of the Adirondack Park to

the eastern half of the nation and particularly to the densely populated northeastern section, see the discussion and maps in L. BARNETT, THE ANCIENT ADIRONDACKS 18-26 (1974).
41. I COMPREHENSIVE REPORT, supra note 6, at 1.
42. N.Y. ENVIR. CONSERv. LAW § 9-0101 (McKinney 1973).
43. Yellowstone National Park contains 2,221,773 acres. I NATIONAL PARK SERVICE,
supra note 1, at 39.
44. Massachusetts has 7,826 square miles of land and ranks 45th in size among the
States. INFORMATION PLEASE ALMANAC-1978, at 720 (1977).
45. The Adirondack Park is defined as "all lands located in the forest preserve counN.Y. ENViR.
ties of the Adirondacks within the following described boundaries .....
CONSERV. LAW § 9-0101 (1) (McKinney 1972).
46. I COMPREHENsiVE REPORT, supra note 6, at 1.
47. The New York State Constitution provides, in part:
The lands of the State, now owned or hereafter acquired, constituting the forest
preserve as now fixed by law, shall be forever kept as wild forest lands. They shall

not be leased, sold, or exchanged, or be taken by any corporation, public or private, nor shall the timber thereon be sold, removed or destroyed.
N.Y. CONsr. art. XIV, § 1.

48. I COMPREHENsivE

REPORT,

supra note 6, at 1.

BUFFALO LAW REVIEW

[Vol. 28

Park are held by many different owners, including individuals,
lumber companies, colleges and universities, camp groups, and
municipalities. 49 A vast preponderance of the non-state lands in the
Adirondacks is devoted to open space uses such as forestry, agriculture, recreation,50 and the Park's state lands are almost totally
devoted to uses consistent with their wild forest character.
The Adirondack Park is a people's park. It includes vast
publicly owned lands available for public use and recreation, and
large areas of non-state land where people permanently reside and
work. It contains all or part of twelve counties and all or part of
107 towns and villages.' The Adirondack Park has a permanent
population of almost 112,000 persons and a seasonable population
of nearly 90,000 persons. 2 In addition to these two populations,
the Park attracts a large number of seasonal visitors who are drawn
throughout3 the year by its internationally famous recreational
5

resources.

The economy of the Adirondack Park is presently oriented
towards tourism, forestry, agriculture, mining, and government
services. 4 The economic picture within the Adirondacks, however,
is not a very good one; this area has high levels of unemployment
that are aggravated by a seasonal economy that proceeds at a slow
pace during the area's long winters. 5
The natural resources of the Adirondacks are the subject of
much acclaim. Enormous forests, hundreds of pure lakes, hundreds
of miles of free flowing rivers, and large areas of wetlands cover its
49.

TEMPORARY STUDY COMMISSION ON THE FUTURE OF THE ADIRONDACKS, PRIVATE AND

PUBLIC LANDS
50.

44-60 (Technical Rep. 1,Vol. A 1970).

TEMPORARY STUDY COMMIeSSION ON THE FUTURE OF THE ADIRONDACKS, THE FUTURE

OF THE ADIRONDACK PARK 26--27 (1970) [hereinafter cited as TEMPORARY STUDY COMMISSION].
51. I COMPREHENSIVE REPORT, supTa note 6, at 35; II N.Y. ADIRONDACK PARK AGENCY
(APA), COMPREHENSIVE REPORT table 1 (1976).
52. ADIRONDACK PARK AGENCY, 1977 ANNUAL REPORT 7 (1978).
53.

See TEMPORARY STUDY COMMISSION ON THE FUTURE OF THE ADIRONDACKS, RECREA-

TION (Technical Rep. 5 1970). A specific locality with a substantial measure of reknown is

Lake Placid, which hosted the 1932 Winter Olympics and will host the 1980 Winter
Olympics.
54. See Adirondack Park Agency, Adirondack Park Economic Profile, Phase One
(1976). Most visitors to the Adirondacks do not realize the extent of large-scale mining in
the Adirondacks for precious materials such as garnet, titanium, iron ore, and wollastonite.
See THE TEMPORARY STUDY COMMISSION ON THE FUTURE OF THE ADIRONDACKS, FORESTS, MIN-

ERALS, WATER AND AIR 37-58 (Technical Rep. 3 1970).

55.

See Adirondack Park Agency, supra note 54. See also TEMPORARY STUDY COMMISAND THE ECONOMY (Technical
Rep. 4 1970).
SION ON THE FUTURE OF THE ADIRONDACKS, TRANSPORTATION
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rugged terrain. 6 The famous High Peaks area, containing New
York's highest mountains, lies in the northeastern part of the
Park. 7 With its abundance of flora and fauna, clean air and clean
water, minerals, open space, and beauty, the Adirondacks are an
enormous natural resource that provide benefits to society in a
multitude of ways."
The history of the Adirondacks has been a fabled one. Presumably, the first European to see the Adirondacks was Samuel de
Champlain; in 1609 he discovered the large lake that now bears
his name.5 9 For more than 200 years French and English speaking
peoples and Indian tribes used the Lake Champlain-Lake George
corridor as a primary route for warfare. Adirondack sites played
key roles in the French and Indian Wars, the American Revolution,
and the War of 1812. The Adirondack names of Ticonderoga;
Crown Point, Valcour Island, and Fort William Henry carry the
echoes of desperate battles that helped form a dynamic new nation.60
During the 19th century, mining and forestry industries in
the Adirondacks expanded. During the same period the Adirondacks became the retreat of many notable and wealthy individuals,
whose interest in the natural and wild character of the Adirondacks
had much to do with the growing public interest in the area's
protection.' By the end of the 19th century it was clear that destructive forestry activities were robbing the Adirondack woods of
their vitality and destroying the potential of the land to provide
water, wood products, and the natural amenities (for example,
hunting and fishing) for which the Adirondacks had become
famous.0 2
In the late 19th century, parallel with the growth of the
conservation movement to preserve public land resources in the

56. A profile of the Park that was written in 1977 states: "Within the Park are
2,300 lakes and ponds and 1,000 miles of rivers fed by 30,000 miles of brooks and streams."
Adirondack Park Agency, supra note 52.
57. To get a sense of the Adirondack high country, see the text and accompanying
pictures in L. BARNErr, supra note 40, at 20-35, 58-101, 140-65.

58. See generally TEMPORARY STUDY COMMISSION ON THE FuTuRE OF THE ADIRONDACKS,
TECHNICAL REPORTS 1-7 (1970) [hereinafter cited as TECHNICAL REPORTS].
59. See W. WHTE, ADIRONDACK CouNTRY 3-4, 46 (1967); N. SyLvsrER, NORTHERN NEV
YORK AND THE ADIRONDACK WILDERNESS 30-36 (1973).
60. For brief descriptions, see L. BARN=r, supra note 40, at 44--57; N. SYLVESTER,
supra note 59, at 282-311; W. WHrE, supra note 59, at 55-64.
61. W. WHrrE, supra note 59, at 99-165.
62. Id. at 212-28.

BUFFALO LAW REVIEW

[Vol. 28

western part of the United States,6 individuals throughout New
York State began demanding legal and institutional changes that
would protect the Adirondacks. As a result of years of work and
effort, the Adirondack Park was established in 1892 by the New
York State Legislature." In 1894 the New York State Constitution
was amended to provide that the state-owned Forest Preserve would
remain as "Forever Wild" lands. 5 These "Forever Wild" provisions,
which applied only to state-owned lands, formed the backbone of
protection for the Adirondack Park for more than seventy years. 0
Between the 1890's and 1960's the Adirondacks experienced
substantial development as the entire nation grew and prospered. 7
The Adirondacks became easily accessible to millions of United
States and Canadian citizens, particularly upon the completion of
an interstate highway between Montreal, Canada, and Albany,
New York; and the continuously rising level of use of the Adirondacks became a pressing concern as the 1960's drew to a close. In
1968, Governor Nelson Rockefeller created the Temporary Study
Commission on the Future of the Adirondacks. Two years later,
the Temporary Study Commission published a major report and
a series of technical reports that set forth its recommendations for
protecting the quality of the Adirondacks. 68 The primary recommendation of the Temporary Study Commission was the creation
of a state agency to undertake land use planning and control in the
Adirondacks consistent with the enormous interest of the people of
New York State in the protection of that area. 69 In 1971, the New
York State Legislature created the Adirondack Park Agency.70
Today, two documents shape the basic structure and legal
framework of land use planning and control in the Adirondacks.
63.

R. NASH, WILDERNESS AND THE AmucAN MIND 116-21 (1967).

64.
65.

Act of May 20, 1892, ch. 707, 1892 N.Y. Laws 1459.
W. WHrrE, supra note 59, at 218--20. TEMPORARY COMMISSION ON THE FUTURE OF
THE ADIRONDACKS, PRIVATE AND PUBLIC LAND 7-8 (Technical Rep. 1, Vol. B 1970).
66. The first six decades of the 20th Century saw little change in the Adirondack Park. During this period, only two laws were passed that related exclusively
to the Adirondacks, one prohibiting off-premise commercial advertising (mainly
roadside billboards and signs) except in special instances, the other relating to
fire prevention in the harvesting of coniferous trees on private lands.
I COMPREHENSIVE REPORT, supra note 6, at 8.
67. For a marvelous description of the type of changes brought to the Adirondacks

in those few decades, see W. WHITE, supra note 59, at 229-46.
68. TEMPORARY STUDY COMMISSION, supra note 50; TECHNICAL
69. TEMPORARY STUDY COMMISSION, supranote 50, at 25.
70.

REPORTS,

Adirondack Park Agency Act, ch. 706, § 1, 1971 N.Y. Laws 1853.

supra note 58.
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The first is the Adirondack Park Agency Act (hereinafter referred
to as the APA Act or the Act).71 Passed initially in 1971 by the
New York State Legislature in order to create the APA and
establish its primary planning mandates; amended substantially in
1973 when the Adirondack Park Land Use and Development Plan
was adopted and a regional project review system initiated, and
amended in a variety of ways in subsequent years, the APA Act
establishes land use control for non-state lands in the Park. 2 The
Act sets forth controls for the Park's non-state lands in terms of
land use areas, 73 a land use map,7 4 shoreline restrictions,7

com-

76 and

patible use lists and density requirements,
a regional project
review system. 77 These controls on the use of non-state lands have
been the center of most of the controversy about land use controls
in the Adirondacks. 78 The second document applicable to land use
planning in the Adirondacks is the Adirondack Park State Land
Master Plan, which governs the management of state lands. 7 It was
prepared by the Adirondack Park Agency in consultation with the
Department of Environmental Conservation (DEC) pursuant to
71. N.Y. ExEc. LAw §§ 801-819 (McKinney Supp. 1979).
72. Id. The reader will have to keep in mind throughout this article the basic and
critical distinction between state land and non-state lands in the Adirondacks. The term
"non-state lands" is intended to cover all those lands not owned by New York State, including municipally owned lands. Some written material on the Adirondacks uses the
term "private land" to refer to non-state lands in the Adirondack Park. See, e.g., N.Y.
ENVIR. CoNsERv. LAW § 15-2705 (McKinney Supp. 1979). In fact, many persons refer to the
Land Use and Development Plan under the APA Act as "the Private Land Plan," as distinguished from the State Land Master Plan. To reduce confusion, I will use the term
"non-state lands" to refer to all the lands in the Park except those owned by New York
State. See N.Y. ExEc. LAW § 805 (1) (McKinney Supp. 1979). In this article, the land use
controls for non-state lands will be referred to as the Land Use and Development Plan, a
term used in the APA Act. N.Y. Exac. LAw § 805 (McKinney Supp. 1979).
73. N.Y. ExEc. LAw § 805 (3) (McKinney Supp. 1979).

74. Id. § 805 (2).
75. Id. § 806.
76. Id. § 805 (3). The density requirements in the APA Act, called overall intensity
guidelines, are the most important environmental controls and the most controversial
aspects of that Act. See Booth, supra note 3, at 622-25.
77. N.Y. Extc. LAw §§ 809-812 (McKinney Supp. 1979).
78. Opposition of citizens and local governments to the APA Act has long been a
fact of life in the Adirondacks. Organized opposition seemed to peak in 1975-1976, fueled

by such incidents as the famous Joey Hickey incident, the piling of manure on the steps
of the Agency's headquarters, and a well publicized campaign of Adirondack speakouts.
Adirondack legislators have long been bitterly critical of the APA. Much of the visible
antagonism has receded in recent years, but it is expected that the Agency will face strong
opposition for many years. See F. GRAHAm, supra note 3; Lewis, supra note 3; Sullivan,
supranote 3.
79. See N.Y. ExEc. LAw § 816 (McKinney Supp. 1979).
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the originally adopted APA Act.80 The State Land Plan divides all
of the Park's state lands into nine different land categories l and
specifies the types of uses and activities compatible with each area. 2
The State Land Master Plan does not alter the requirements of
Article XIV of the state constitution.as
In addition to the Adirondack Park Agency Act and the
Adirondack Park State Land Master Plan, numerous other state
statutes affect land use planning and control in the Adirondacks.
The most important of these include New York State enabling laws
for villages and towns respecting control of land use, and ordinances
and local laws adopted pursuant to those enabling laws.84 Since
these enabling laws apply throughout New York State and are not
unique to the Adirondacks, they will be addressed only indirectly.
The New York State Freshwater Wetlands Act,' passed in 1975,
and the New York State Wild, Scenic and Recreational Rivers
System Act, 8 initially passed in 1972, will be discussed because of
their special significance in the Adirondacks. Finally, one interested
in the overall environmental framework applicable throughout
New York State, including the Adirondacks, must refer to the
State's Environmental Conservation Law.
The regional land use planning and control effort in the
Adirondacks has significance at the national level. The Adirondack
Park is located in the midst of a complex and highly developed
80. Adirondack Park Agency Act, ch. 706, § 1, 1971 N.Y. Laws 1853. The Department
of Environmental Conservation (DEC) administers most of the state lands in the Adirondacks. In the development of the State Land Master Plan, the APA was clearly the "lead"
agency. The Plan was signed by Governor Rockefeller in 1972, and was given the sanction
of statute in the 1973 amendments to the APA Act. See N.Y. ExEc. LAw § 816 (1) (McKinney Supp. 1979).
81. Until 1979 these land use areas were Wilderness; Primitive; Canoe; Wild Forest;
Wild, Scenic and Recreational Rivers; Intensive Use; and Travel Corridors. See Adirondack Park Agency, Adirondack Park State Land Master Plan 7 (1972) [hereinafter cited as
1972 Master Plan]. The 1979 amendments to the State Land Master Plan, which were approved by Governor Carey in late October, 1979, added two classifications: Historic and
State Administrative. See Adirondack Park Agency, Adirondack Park State Land Master
Plan 22 (1972, as amended in 1979) [hereinafter cited as Amended Master Plan].
82. For example, nearly all motorized uses such as snowmobiles and airplanes have
been barred from Wilderness areas, but they are allowed in Wild Forest areas. 1972 Master
Plan, supra note 81, at 8-11, 14-16; Amended Master Plan, supra note 81, at 34-37, 53-56.
83. See Helms v. Diamond, 76 Misc. 2d 253, 349 N.Y.S.2d 917 (Sup. Ct. 1973); Helms
v. Reid, 90 Misc. 2d 583, 394 N.Y.S.2d 987 (Sup. Ct. 1977).
84. See, e.g., N.Y. TowN LAW §§ 261-284 (McKinney 1965 & Supp. 1979); N.Y. VIL(McKinney 1973 & Supp. 1979).
85. N.Y. ENVIR. CONSERV. LAW §§ 24-0101 to -1303 (McKinney Supp. 1979).
86. Id. §§ 15-2701 to -2723.
87. N.Y. ENmiR. CoNsrRv. LAw (McKinney 1973 & Supp. 1979).

LAGE LAw §§ 7-700 to -742
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state. Its location, its size, and the uniqueness and variability of its
resources make it a rare gem in an increasingly crowded world.
The Adirondacks is not only an area of surpassing beauty but stands
as the last great wild forest east of the Mississippi. Many consider
it the last wilderness in America's northeast. It is a popular theme
in literature that beauty contains within it -the seeds of its own
destruction. This is especially true in the Adirondacks. How long
can the solace, grandeur, and ecological balance of the wild forest
be maintained in the face of rapidly increasing use? The United
States has always had an abundance of land resources. The wilderness is an integral part of our history; it helped mold our national
character and out of the challenge it presented came legendary and
historical heroes ....

Unfortunately, the twentieth century has

seen a slow erosion of the wilderness. Recreation demand is
estimated to be growing at four times the rate of New York's
population increase. Fifty-five million people, including Canadians,
live within an easy day's drive of the Adirondacks. 88
The degree of the APA's success in implementing regional land use

controls in the Adirondack Park has been recognized as a significant
indicator of the likelihood of success of other large scale regional
land use planning and control efforts.8 9
There are many reasons for the interest in the land use controls
established in the Adirondacks:
(1) the unique and fragile resources of the Adirondacks and the
demands on those resources present a spectrum of land use
issues that create fascinating and often difficult choices between
development and preservation, and use and conservation; 90
(2) "the scale of regional planning undertaken in the Adirondack
Park was unprecedented in the United States at the time it
was commenced, and no regional planning effort since the
88.

TEMPORARY STUDY

COMMISSION, supra note

50, at 71.

89. See, e.g., THE NATURAL REsOURCES DEFENSE COUNCIL, INC., supra note 1, at 306
('Among the most significant innovative regional bodies which have been established in

particular parts of the country are the Adirondack Park Agency in New York ....

");

P. SImKO, L. ALLEN, B. KuDR & J. ScHRsMR, PROMISED LANDs-SUBDIVISIONS AND THE LAW
348 (1978). ("A major and highly notable exception to New York's somewhat piecemeal
is the innothough still advanced approach to land-use and subdivision regulation ...
vative Adirondack Park Agency. Among the state agencies studied by INFORM, only
California's Tahoe Regional Planning Agency could be considered comparable.").
90. It should be noted that the regional land use plan established by the APA Act is
specifically denominated the Land Use and Development Plan, and that the basic purpose
of the Act is "to insure optimum overall conservation, protection, preservation, development and use of the ... resources of the Adirondack park." See N.Y. EXEc. LAw § 801
(McKinney Supp. 1979).
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early 1970's has matched the scale of the Adirondack effort; 91
(3) comprehensive land use controls were established in the
Adirondacks before the area was overrun by development, and
the existence of these land use controls has provided a very
valuable workshop for studying the effectiveness of regional
land use controls;

92

(4) the land use controls in the Adirondacks exist in a unique park
area devoted to both preservation and human use;'
(5) the land use controls are similar in many major respects to the
types of state-adopted land use controls proposed by leaders in
the field of land use planning and control;9 4
(6) the land use controls have been controversial and visible since
their initial passage, and have generated a great deal of
criticism and support from various constituencies; 9r
(7) these regional land use controls have received careful judicial
scrutiny and have fared remarkably well; 96 and
(8) in spite of hesitancies, some mistakes, and a great deal of
political criticism and controversy, the regional land use controls in the Adirondacks are being applied in a manner that
substantially fulfills their intended purposes.
III.

ADIRONDACK PARK AGENCY INSTITUTIONAL STRUCTURE-

STRENGTHS AND AssETs

We turn now to the institutional structure of the Adirondack

Park Agency. 97 There are certain aspects of the APA's institutional
91. See P. SiMKo, L. ALLEN, B. KUDER & J. ScmtasER, supra note 89.
92. L. BARNETT, supra note 40, at 20-35.
93. See id. at 165, quoting Richard Lawrence, first chairman of the APA, as follows:
Do you realize that the Adirondack Park is just about the only place in the whole
nation where people can live in a park? There are some private holdings in a few
parks, but you can't actually live in the Yellowstone, Yosemite, Glacier or Olympic
parks. You can visit and camp, but not reside in them. That's why I think the
idea of private land inside this park is such a marvelous one.
94. Bosselman, Raymond & Persico, Some Observations on the American Law Institute Model Land Development Code, 8 URB. LAw. 474 (1976).
95. For examples of criticism, see note 78 supra. See also ADIRONDACK PARK LOCAL
GOVERNMENT REViEW BOARD, 1977 ANNUAL REPORT-CAN Tnmtu BE A PARTNERSHIP WITH
THE ADIRONDACK PARK AGENCY? For examples of support, see, e.g., L. BARNETr, supra note
40; Booth, supra note 3; Davis, supra note 3; Savage & Sierchio, supra note 3.
96. See, e.g., Wambat Realty Corp. v. State of New York, 41 N.Y.2d 490, 362 N.E.2d
581, 393 N.Y.S.2d 949 (1977); Adirondack Park Agency v. Ton-Da-Lay Associates, 61 A.D.2d
107, 401 N.Y.S.2d 903 (1978); McCormick v. Lawrence, 54 A.D.2d 123, 387 N.Y.S.2d 919
(1976); Horizon Adirondack Corp. v. State, 88 Misc. 2d 619, 388 N.Y.S.2d 235 (Ct.CI. 1976).
But see Tyler v. Board of Members of Adirondack Park Agency, 92 Misc. 2d 754, 402
N.Y.S.2d 513 (Sup. Ct. 1978).
97. Given the enormous diversity of environmental management agencies, any discussion of institutional structure can be focused most logically around the characteristics
of the specific agency being addressed. Accordingly, in this article "institutional structure"
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structure that appear to have been definite assets in the Agency's
efforts to develop and implement regional land use controls in the
Adirondacks. Other aspects appear to have been liabilities that are
likely to adversely affect the Agency's efforts to meet its responsibilities. This section focuses on the strengths apparent in the APA's
institutional structure and addresses the key elements in that
structure that have made it an effective regional land use planning
and control entity. A subsequent section will examine several
significant weaknesses in that structure.
A.

Agency Location in State Government

The keystone of the APA's institutional structure is its position
as a state agency with significant regional land use planning and
control responsibilities. The creation of the APA was the central
recommendation of the Temporary Study Commission on the
Future of the Adirondacks.
How can Park planning and land use controls best be implemented?
The answer is by the establishment of an independent, bipartisan
Adirondack Park Agency with planning and land use control
powers over all the land in the Park. Only through a centralized
land use framework can state, regional and local concerns all be
provided for. This is the central recommendation98 of the Commission. It is essential to the Commission's program.
The APA is an independent, permanent agency in the executive department of the New York State government. 9 Although the
Agency is much smaller than many of its sister agencies with which
is intended to encompass the sum total of four identifiable and interlocking aspects of
the Adirondack Park Agency, as primarily set forth in its basic enabling legislation:
(1) organization-for example, the location of the Agency in the governmental hierarchy, its lines of responsibility and communication to higher governmental authority, the
method of its creation and selection, its make-up, and its control of staff and other necessary resources;
(2) intergovernmental relations-the Agency's responsibilities to and relative independence of higher governmental authority and the nature of the Agency's responsibilities
to and interaction with other agencies in state or local government;
(3) public involvement and accountability-the Agency's responsibilities for involving
the public in carrying out its responsibilities, and the degree and nature of its accountability to the public for its performance;
(4) authority-the nature of the authority the Agency may exercise vis-a-vis individuals and other elements of government (to be distinguished from either the specific
purposes for which its authority was established, the specific criteria pursuant to which
that authority is exercised, or the specific manner in which the Agency's powers are applied in individual situations).
98. TEMPORARY STUDY COMMISSION, supra note 50, at 28-30.
99. N.Y. ExEc. LAw § 803 (McKinney Supp. 1979).
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it deals (for example, the Department of Environmental Conservation, the Department of Health, and the Department of Transportation), 100 it is clearly its own master and responsible for its
own actions. 1' 1 It is directly responsible to the Governor and other
state officials and does not report to them through any overseeing
agency. Its membership consists of three state officials, appointed
and removable from office by the Governor, and eight private citizens appointed by the Governor with the advice and consent of the
State Senate. 0 2 These members serve four year terms and are not
subject to removal except as otherwise provided by state law. Although the APA's chairman serves at the pleasure of the Governor, 0 3 his term on the Agency is separate from his designation as
chairman. 0 4 All agency members, including the state officials, must
fulfill their assigned responsibilities independent of specific directions from other state officials, including the Governor. 00 In many
senses the Agency is an independent regulatory agency, notwithstanding its connection to the Executive Department and the
accountability of its government members to the Governor. 10
The APA is visible, accountable, and independent. Political
leadership in the State can easily determine responsibility for
actions taken by the Agency, and the Agency's role and responsibilities are evident to concerned citizens and interest groups
throughout the State. This clarity and visibility contributes much
to the Agency's ability to accomplish the tasks set forth in the
Adirondack Park Agency Act. In addition, it helps generate necessary political support and, on the other hand, inevitable opposition
and criticism.

100,
101.

See text accompanying notes 306-18 infra.
For the APA's general powers, see N.Y. Exc. LAw § 804 (McKinney Supp.

1979).
102. Id. § 803.
103. Id.
104. Id.
105. This is especially evident in adjudicatory proceedings, in which the APA is
often involved, and, like many other agencies in New York State, the APA is responsible
for making independent, supportable decisions based on a record of the issue under con.
sideration. See N.Y. Exac. LAiw §§ 809, 812 (McKinney Supp. 1979); N.Y. ADMIN. PROC.
Acr §§ 301-307 (McKinney 1976).
106. An excellent example of the APA's responsibility for taking independent actions,
and of the difficulties and potential liabilities encountered in its attempts, is its decision
on the ski jumps constructed at Lake Placid for the 1980 Winter Olympics. See Lake
Placid 1980 Winter Olympic Games, Inc., Adirondack Park Agency Decision (Feb. 11, 1977).
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B.

Agency Creation
The Adirondack Park Agency is a permanent state agency that
was created directly by state law. 107 The Agency's membership and
duties are defined by state law, and any material change in its makeup or responsibilities requires an act of the Legislature and approval by the Governor. The Agency was established to deal with
essentially new substantive issues in state government.10 8 It did not
assume or incorporate the functions of any other existing agency,
and it was not created out of any preexisting units in state government. 0 Consequently, it began its life with few preconceptions of
how to deal with issues in the Adirondack Park. From the start, it
was a new agency dealing with new problems, and it fashioned
solutions accordingly.
C. Agency Membership
The APA is an eleven member commission that represents an
important balance between state and private interests in the Adirondacks."10 By law, three of the commissioners are state officials
who represent very different constituencies: the Commissioner of
the Department of Environmental Conservation, the Secretary of
State, and the Commissioner of the Department of Commerce.'
These three officials are appointed to their respective offices by the
Governor. Each is a full voting member of the Park Agency and
may appoint a designee to vote in his stead in the Agency's deliberations." 2 The three state officials on the Agency are joined by eight
private citizens of New York State who are appointed by the Governor with the advice and consent of the State Senate." 3 None of
these appointed members may be an officer or employee of any
state agency, nor may anyone be removed from office except as
otherwise provided by law."14 By requiring state officials to serve
107. Adirondack Park Agency Act, ch. 706, § 1, 1971 N.Y. Laws 1853.
108. TMiPORARY STuDy COMMISSION, supranote 50, at 25-32.
109. When the Department of Environmental Conservation was created, for example,
it assumed numerous duties of existing organizations such as the conservation and health
departments. See Act of Apr. 22, 1970, ch. 140, 1970 N.Y. Laws 866.
110. N.Y. Exac. LAw § 803 (McKinney Supp. 1979).
111. Id.
112. Id.
113. Id.
114. Id.
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on the Agency, the Act clearly recognizes and gives a strong voice
to the fundamental and diverse interests of the State in APA actions. On the other hand, the large number of private citizens
serving on the APA indicates that the Act recognizes the significance and diversity of private interests. Consequently, the APA
Act creates an important balance between the interests of the public and private sectors.
The identity of the eight citizen members increases the complexity of the balance of interests on the Agency. Five of the eight
private members are required to be full-time residents of the
Adirondack Park, and of those five, no more than one may reside in
any one county. The other three private members on the Agency
are required to be New York State residents outside of the Adirondack Park.115 This division of in-Park and out-of-Park members on
the APA is one of the Act's most significant features." 0 By placing
a substantial number of in-Park residents on the Agency, the Act
recognizes and provides representation for the vital interests of
full-time residents of the Park in the affairs of the APA. By allowing no more than one in-Park member from any one Adirondack
county, the Act recognizes the range of interests inside the Park.
Requiring three out-of-Park residents to serve on the Agency recognizes the interests of all New York State residents in the affairs
and decisions of the Agency. Furthermore, no more than five of
the appointed private citizen members on the Agency may be members of the same political party.l, This requirement helps insure
a politically stable Agency which is able to recognize and deal with
the broad range of interests found in the Adirondacks.
The eight appointed members of the commission serve staggered terms of four years."18 Accordingly, the makeup of the Agency
may change slightly each year as the Governor appoints or reappoints members after individual terms expire. The staggered terms
allow for change, and help maintain experience, expertise, and
momentum in the Agency. Appointed members are not subject to
115. Id.
116. This is not to say that the present membership of the APA is universally accepted. Numerous suggestions, some in the form of proposed legislation, have been made
for changing the APA's makeup. See ADIRONDACK PARK LOCAL GOVERNMENT REvIEW BOARD,
supra note 95, at 5. Membership of the APA was a matter addressed in the major 1973
amendments to the APA Act. See Act of May 22, 1973, ch. 348, sec. 1, § 813, 1973 N.Y.

Laws 1222.
117. N.Y. Exac. Liw § 803 (McKinney Supp. 1979).
118. Id.

19791

THE ADIRONDACK EXPERIENCE

removal from the Agency by the Governor, and once appointed
they form a substantially independent body, notwithstanding the
Agency's clear responsibility-particularly on the part of the state
officials-to the Governor. As with many agencies, this constant
turnover of commissioners provides a slow but noticeable change
in the makeup, structure, attitude, and interests of the Agency. 119
The formal divisions of the Agency do not reflect all the im20
portant balances contained within the Agency at any one time.
As would be expected, the private membership of the Agency normally contains members who can be identified with one or more
major interests (for example, forestry interests,' 2 1 environmental
groups, 22 and local government interestsm ). This situation exists
even though the APA Act does not specify any particular area of
expertise for the commissioners. In addition, the three state members of the APA (the Commissioners of Commerce and Environmental Conservation, and the Secretary of State) are visible and
acknowledged advocates of various points of view respecting issues
before the APA. In the actual workings of the Agency, the potential divisions and alliances among members, both public and private, can occur in numerous and subtle ways on individual issues.
For example, divisions and coalitions can occur among members
who support or oppose a particular project; among environmental,
economic, or other interests; among members with different perceptions of how government should affect the right of private individuals to do as they wish with their property; among members
with different ideas about the best interests of the people of the
State; and among those with different perceptions of the Agency's

124
priorities in particular areas.

119. Only one of the APA's original commissioners still sit on the Agency. He is an
out-of-Park state resident. Today, none of the original in-Park members of the Agency
still sit on it, and the same is true of the original state official members.
120. See Adirondack Park Agency, supra note 52, at 8.
121. For example, the present in-Park member of the Agency who has served for the
longest period of time is a professional and highly respected forester, who is widely
viewed as "representing" the forestry industry's point of view.
122. Environmental groups openly support various nominations to the APA. Some
are successful, others are not. At present, two of the three out-of-Park commissioners are
strongly identified with environmental interests.
123. See Adirondack Park Agency, supra note 52, at 8. From 1975 to 1978, the chair-

man of the APA was also the supervisor of an Adirondack town. Another town supervisor
currently sits on the APA.
124. To get a sense of the division of opinions likely to exist on the APA, one could
review any of its numerous controversial votes. For example, in the APA's decision on the
1980 Winter Olympic ski-jumps, the vote was six in favor (three in-Park members, one
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Commissioners on the APA do a great deal of work and receive
relatively little financial reward. By statute, the appointed members of the APA receive a maximum salary of $5,000 per year, at
a rate of $100 per day.'25 The state officials on the Agency and their
designees receive no compensation for service on the Agency beyond their normal state salaries. In spite of the low compensation,
it is clear that the statute creates an agency that is intended to perform the tasks assigned to it. The Act contains no evidence of a
do-nothing agency that is a resting place for those interested in
some measure of public recognition but little work. A majority of
the eleven Agency members constitutes a quorum for transacting
Agency business.. 26 An affirmative vote by a majority of the members of the Agency is required to exercise any power of the Agency,
and votes must be cast in person and not by proxy.127 More importantly, the Agency is given substantial responsibilities and can
suffer substantial penalties for not fulfilling its responsibilities on
a timely basis. 28
D.

The Agency's Focus in Developing Regional
Land Use Controls

The focus of the APA in developing regional land use controls
in the Adirondack Park between 1971 and 1973 was and still is as
much a part of the Agency's institutional structure as any other
more tangible aspect. In this context, the term focus means the
central core of the APA's operational philosophy as outlined by
the APA Act. Five aspects of the APA's focus have shaped the APA
since its creation in the fall of 1971: (1) its responsibility for issues
of statewide significance in the Adirondack Park; (2) its parallel
responsibility for issues of local importance in the Park; (3) its
ability to focus all of its initial energies and abilities on the creation of sound regional land use plans in the Adirondacks; (4) its
out-of-Park member, the Commissioner of Commerce, and the Secretary of State), four
against (two in-Park members, one out-of-Park member, and the Commissioner of Environmental Conservation), and one abstension (a new out-of-Park member attending one
of his first meetings). Personal Communication with Robert Glennon, APA General Counsel, Dec. 1979.
125. N.Y. Exac. LAiv § 803 (McKinney Supp. 1979).
126. Id.
127. Id.
128. E.g., id. § 809 (6). APA approval is automatic if the Agency fails to act on a
project application within a certain time period. See also id. § 807(1).
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initial responsibility for undertaking an interim land use permit
program; and (5) its responsibility for assessing land use issues in
the Adirondacks on a regional scale and from a Park-wide perspective. These five factors significantly shaped the APA's efforts between September, 1971 (when the Agency was created) and March,
1973, (when the proposed Land Use and Development Plan was
submitted to the Governor and the legislature) to create the two
major land use plans now pertaining to the Adirondack Park, and
they have influenced the Agency ever since.
1. Statewide Focus in Developing State Land Master Plan and
The APA was created priLand Use and Development Plan
marily because the people of New York State recognized a strong
state interest in the development and implementation of viable
-policies to govern the use of both state and non-state lands within
the Adirondack Park in a manner that would protect the unique
qualities of that area. 29 In developing both the State Land Master
Plan, ,which regulates state lands, and the Land Use and Development Plan, which regulates non-state lands, the APA as an institution reflected, and has been required to continue to reflect, this
statewide interest in the Adirondack Park. The statement of legislative findings and purposes in the original APA Act was replete
with evidence of the significance of this statewide focus. For example, the Act noted that: the Adirondack Park is "abundant in
natural resources unique to New York and the eastern United
States"; the park provides an "outdoor recreational experience of
national and international significance"; New Yorkers "have consistently reiterated their support for this time-honored institution"
(referring to Article XIV of the State Constitution); there is "a
substantial state interest in the preservation and development of
the park area"; the "state of New York has an obligation to insure
that contemporary and projected future pressures on the park resources are provided for within a land use control framework which
recognizes not only matters of local concern but also those of regional and state concern"; and it is important to "focus the responsibility for developing long-range park policy in a forum reflecting
statewide concern." 130 The APA's emphasis on issues of statewide
importance is reflected in the makeup of the Agency itself,13 1 its lo129.
180.
131.

TEMPORARY STUDY COMMISSION, supra note 50, at 25-32.
Adirondack Park Agency Act, ch. 706, sec. 1, § 801, 1971 N.Y. Laws 1853.
See text accompanying notes 110-15 supra.
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cation in the executive department, and most importantly, the
nature of the regional land use controls established by the Act 182
and the responsibilities given to the APA. 88
This statewide focus of the APA's initial planning efforts was
critical. The Agency was charged with creating the State Land
Master Plan and the Land Use and Development Plan, and associated provisions applicable to non-state lands, within a relatively
short period of time. The Agency came into existence in September, 1971. Its initial staff of approximately fifteen people was hired
by the summer of 1972. The State Land Master Plan was submitted
to the Governor in June, 1972, and the Land Use and Development
Plan was submitted to the Governor and Legislature in March,
1973.34 These time constraints and the constraints caused by the
size of its staff, the makeup of the Agency, and its location in state
government, limited the number of issues the APA could reasonably confront in its initial planning efforts and assured that statewide interests would be addressed clearly and would be reflected
in the initial land use plans prepared by the APA. In contrast,
many local-scale issues had to be left unsolved during this initial
planning phase, and their resolution had to await the implementation phase of the APA Act. 35 This statewide focus has remained
at the core of the Agency's operations, and actions of the APA cannot be easily understood without reference to that focus. 36
2. Local Focus in Developing State and Non-State Land Plans
In addition to furthering statewide interests in the Park, the
132. See Booth, supra note 3; Davis, supra note 3; Savage & Sierchio, supra note 3.
133. See text accompanying notes 163-200 infra.
134. The term "Land Use and Development Plan" refers to all the regional land use
controls for non-state lands created by the APA Act. See note 72 supra. Chapter 706 of the
1971 Laws of New York required the APA to submit the Land Use and Development Plan
to the Legislature and the Governor by January 1, 1973, only sixteen months after the
APA came into existence. The APA was given an informal extension of approximately two
months by the state's political leadership.
135. "The Plan embodies the Agency's initial planning effort. It is by design regional
in scope and nature and primarily addresses matters of Park-wide concern. . . . Local
governments should tailor and detail the Plan to serve their divergent needs." Adirondack
Park Agency, Adirondack Park Land Use and Development Plan and Recommendations
for Implementation 10-11 (March 6, 1973).
136. In this vein, and considering long-term possibilities, Governor Rockefeller's comment upon signing the Land Use and Development Plan into law on May 22, 1973 is
noteworthy: "Fifty or 100 years from now, when most other issues of the current session
are long forgotten, the New York State Legislature of 1973 may well be remembered and
judged for its action in preserving the Adirondack Park as the last significant wilderness
in the eastern United States." I COMPREHENSIVE REPORT, supra note 6, at 13 (emphasis
omitted).
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Agency was required to consult closely with local governments and
citizens. 1 7 The statutory framework established by the APA Act
specifically required the Agency to balance statewide and local
interests. The Agency was responsible for promoting the interests
of all the people of New York State in the protection of Adirondack
resources, and, at the same time, it was responsible for protecting
the interests and needs of local governments and permanent resi38
dents of the Adirondack Park.1
In its initial planning efforts, the APA was specifically required
to obtain local input through hearings and consultations. 3 9 The
findings and purposes of the original Act and the basic planning
mandate for the Land Use and Development Plan specified the
APA's responsibility for dealing with local governments in its
planning efforts. 40 The APA's focus on issues of local concern, particularly local government concerns, has become an increasingly
important ingredient in the Agency's makeup since the initial
planning phase.' 4 ' This focus has stemmed from the APA's membership, which includes five in-Park residents, from the impact of
its actions on local concerns, and from the interweaving of APA
responsibilities and local government responsibilities in the implementation of the APA Act.
In its initial planning
3. The Agency's Initial Priorities
efforts, the APA had no responsibilities or priorities which could
detract from its overall goal of creating both the State Land Master
Plan and the Land Use and Development Plan. From the time the
Agency was created in September, 1971, to the effective date of the
amended APA Act in August, 1973, the Agency's primary responsibility was the creation, analysis, presentation, and support of the
two plans. 42 The Agency had no other programs to implement,
137. Adirondack Park Agency Act, ch. 706, § 1, 1971 N.Y. Laws 1853. The nature,
extent, and success of the interrelationships between the APA and the Adirondack local
governments and citizens while the State Land Master Plan and the Land Use and Development Plan were being developed have been the source of continuous controversy. See
F. GRAHAM, supra note 3, at 248-53, which discusses the APA hearings on the Land Use
and Development Plan.
138. Adirondack Park Agency, Local Planning and Land Use Controls in the Adirondack Park 1-4 (1975).
139. Adirondack Park Agency Act, ch. 706, sec. 1, § 805 (4), 1971 N.Y. Laws 1853.

140.

Id. § 801.

141. I COMPREHENSVE REPORT, supra note 6, at 35-37; Adirondack Park Agency Act,
supranote 52, at 6.
142. See F. GRAHAM, supra note 3, at 246-53; I COMPREHENsivE REPORT, supra note
6, at 11.
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and no other deadlines to meet. This freedom to concentrate its
energies was a critical factor in the ability of the Agency to produce two comprehensive land use plans in a relatively short period
of time. Furthermore, the APA's freedom to concentrate its efforts
on the regional plans explains in part its strong interest in subsequent years in the proper and successful implementation of those
plans.
4. Interim Land Use Permit Program
During its initial
planning phase, the APA was not isolated from important issues
in the outside world. The Agency was given interim permit controls applicable to developments on most non-state lands in the
Adirondack Park.143 The purpose of these interim controls was
clear: to maintain a handle on potentially serious development
activities in the Adirondacks that could begin prior to the effective
date of the Land Use and Development Plan and could thereby
jeopardize the future implementation and effectiveness of that
plan.' 4 The practical effect of these interim controls on the
Agency's planning responsibilities and its development as an institution was that the actions and decisions necessary to implement
these interim permit controls, to adopt regulations, to work with
project sponsors, and to answer numerous questions about the
interim powers, gave the APA invaluable experience and insight
into the nature of land use issues in the Adirondacks and the types
of land use controls that were needed to deal with those issues.
5. Park-WideAssessment of Land Use Issues
The Adirondack Park is an enormous area for the undertaking of a regional
planning effort. Central to the shaping of the State Land Master
Plan and the Land Use and Development Plan was the mandate of
the APA Act, that the APA observe, analyze, and deal with land
use issues from a regional, Park-wide perspective. 4 From its incep143. Adirondack Park Agency Act, ch. 706, sec. 1, § 806, 1971 N.Y. Laws 1853. The
applicability of these land use controls within the Adirondack Park during the interim
period was the subject of substantial legislative and public debate. See F. GRAHAMS, supra
note 3, at 242-46.
144. I COMPREHENSImVE REPoRT, supra note 6, at 11. The most famous development
proposal in the Adirondack Park not subject to the APA's interim permit controls was the
Ton-Da-Lay Corporation's proposal to build a 4,000 unit second-home development in the
northwestern section of the Adirondack Park. See Ton-Da-Lay, Ltd. v. Diamond, 44
A.D.2d 430, 355 N.Y.S.2d 820 (1974), appeal dismissed, 35 N.Y.2d 789, 320 N.E.2d 870, 862
N.Y.S.2d 156 (1974), appeal dismissed, 36 N.Y.2d 856, 331 N.E.2d 695, 370 N.Y.S.2d 918

(1975).
145.

Adirondack Park Agency Act, ch. 706, sec. 1, § 801, 1971 N.Y. Laws 1853.
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tion, the APA was not oriented toward dealing with land use issues
in the Park on a lot-by-lot, area-by-area, or town-by-town basis. 146
The original planning mandate of the APA Act required the APA
to deal with land use issues throughout the entire Park in order
to promote the conservation, wise use, and development of its resources. The findings and purposes of the original act dealt with
issues of Park-wide concern, and left no doubt that this overall
vision was to be dominant in the Agency's planning efforts. 147 This
focus was critical. It meant that the framework being created by
the APA would treat the Park as an integrated whole in which
actions or decisions particularly affecting any part of the region
would be dealt with in a context that considered impacts on, and
the needs of, the entire Park. Equally important, this focus also
meant that the land use planning and control framework being
created in the Park would not be developed or treated as merely
the sum total of land use decisions made on a jurisdiction-by-jurisdiction basis throughout the Park. The Adirondacks were to be
treated in a holistic fashion, and the APA's actions were undertaken
accordingly. Additionally, the realities imposed by limited time
and a small staff compelled the Agency to concern itself primarily
with issues affecting the entire Park. As a result, the land use controls adopted and the mechanisms created to insure the implementation of both the State Land Master Plan and the Land Use and
Development Plan demonstrate this Park-wide emphasis. 1 8
The regional focus of the APA is compatible with the necessary and required focus on local issues discussed previously. The
Park-wide focus of the original Land Use and Development Plan
highlighted the need for future, detailed local planning for nonstate lands.149 Similarly, the Park-wide perspective in the State Land
Master Plan evidenced the need for future, detailed planning by
the Departmcnt of Environmental Conservation for all substantial
units of state land. 150
146. See Memorandum to Adirondack Park Agency Staff (Aug. 31, 1972), which outlines the ideas that influenced development of the Land Use and Development Plan.
147. Adirondack Park Agency Act, ch. 706, sec. 1, §§ 801, 805 & 807, 1971 N.Y. Laws
1853.
148. Examples of such controls and mechanisms are broad land use category classifications, maps most useful at a regional scale, and density controls for non-state lands that
deal with development on a regional scale. See I COMPREmNsIvE REPORT, supra note 6, at
10; 1972 Master Plan, supra note 81; Amended Master Plan, supra note 81.
149. N.Y. Exac. Low § 807 (McKinney Supp. 1979).
150. Id. § 816.
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The Park-wide focus of the APA has remained a dominant
trait. Even in its most detailed local planning efforts to implement
the Act, the APA is required to retain a view of land use issues in
the entire Park. 151 Constant reference to these regional, Park-wide
responsibilities is essential to the APA's continued existence.
E. Statutory Basis of Regional Land Use Controls
It is a cliche that many land use plans are prepared, put on
someone's shelf and forgotten. For a basic reason, neither the Adirondack Park Land Use and Development Plan nor the State Land
Master Plan can be merely shelved and its implementation ignored;
each plan has been included in, and its implementation required
by, state law. Land use controls applicable in the Adirondack Park
for both non-state and state lands are much more than policy guidelines. The Land Use and Development Plan and the State Land
Master Plan were prepared pursuant to statutory mandates that
specified their general purposes and characteristics, 1 2 5and
both
3
plans presently have the full force and effect of state law.
The basic structure and most of the details of the land use
controls applied by the Agency to non-state lands, including the
Land Use and Development Plan Map and necessary implementation provisions, are set forth in the APA Act.5 4 Furthermore, the
APA Act provides for substantial civil penalties for violations of
the Act or the Agency's regulations. 55 These factors make it very
difficult to ignore or avoid the Act's various mandates with respect
to non-state lands in the Park.
Management of state lands in the Adirondacks is governed by
the State Land Master Plan, which became a formal policy statement of New York State when it was signed by the Governor. More
significantly, the Adirondack Park State Land Master Plan, ap151. Id. § 805 (2) (c) (6) with respect to amending the Adirondack Park Use and Development Plan Map; id. § 807 (2) with respect to reviewing proposed local land use programs; id. § 809 (10) with respect to reviewing proposed projects.
152. Adirondack Park Agency Act, ch. 706, sec. I, §§ 805 & 807, 1971 N.Y. Laws 1853.
153. N.Y. ExEc. LAw §§ 805-810, 816 (McKinney Supp. 1979).
154. Id. §§ 805-810.
155. Id. § 813. The APA Act as amended in 1973 provided criminal penalties for
violations of its provisions. See Act of May 22, 1973, ch. 348, sec. 1, § 813, 1973 N.Y. Laws
1222. Civil penalties were substituted in 1976. Act of July 27, 1976, ch. 898, § 1, 1976 N.Y.
Laws 1.
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proved in 1972, was formally sanctioned in the 1973 APA Act
156
legislation that adopted the Land Use and Development Plan.
Accordingly, the State Land Master Plan is also part of the formal
legal framework of New York State.
Both the Land Use and Development Plan and the State Land
Master Plan are subject to amendment. The amendment procedure
established for the Land Use and Development Plan and its implementing provisions allow the APA to alter the Plan Map administratively, 57 and to effect certain minor changes in the text of the
Plan with respect to primary and secondary compatible uses. 5 s
More substantive changes require an amendment to the APA Act,
which must be passed by the legislature and signed by the Governor.Y9 Amendments to the State Land Master Plan are prepared
by the Agency, in consultation with the Department of Environmental Conservation, and submitted to the Governor for his approval.1 01 Except for the map and compatible uses amendments
that the APA may make, these amendment processes are more
complex than they would be if the plans were incorporated in the
APA rules and regulations. The amendment processes are also
more substantial than the amendment procedure for Agency policy
statements or guidelines. The relative complexity and difficulty
of completing these amendment processes undoubtedly has limited
unwise and unnecessary amendments to the plans' 6' and to some
degree has allowed the Agency to concentrate on their implementation.0 2
156. Act of May 22, 1973, ch. 348, sec. 1, § 816, 1973 N.Y. Laws 1222.
157. N.Y. ExEc. LAw § 805 (2) (c) (McKinney Supp. 1979).
158. Id. § 805 (3) (b).
159. Id. § 805 (2) (d).
160. Id. § 816 (2).
161. There have been a number of amendments to the APA Act since 1973. See, e.g.,
Acts of July 26, 1976, chs. 898-900, 1976 N.Y. Laws 1; Act of July 24, 1975, ch. 464, § 17,
1975 N.Y. Laws 669; Act of May 30, 1974, ch. 679, 1974 N.Y. Laws 1799. None of
these changed the basic structure of the Land Use and Development Plan and its implementing provisions as established in 1973. The State Land Master Plan was the subject
of an extensive review by the APA in 1978-1979. In early 1979 the APA approved numerous, but not major, amendments to that plan and forwarded them to the Governor for his
approval. These amendments were finally approved on Oct. 24, 1979. See Amended Master
Plan, supra note 81.
162. This is not to say the APA is immune from interest group pressures. In particular, its responsibility for reviewing map amendment requests often entangles it in some
difficult issues. See, e.g., Adirondack Park Agency, In re Cole, Order MA 76-6 (Apr. 6,
1977), a very controversial decision by the APA to deny a large map amendment in the
Town of North Elba, Essex County, for a parcel of land known as Last Chance Ranch.
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F. Implementation Role for PlanningAgency
One of the most significant institutional aspects of the APA
is that it created the Land Use and Development Plan, which
governs the non-state lands in the Park, and it became the state
agency primarily responsible for implementing that plan. The
APA has all the powers necessary to fulfill the goals set forth in
the plan it created and proposed, and it is directly involved in its
implementation. The understanding, experience, expertise, and
commitment the APA developed in formulating the Land Use and
Development Plan are being used to insure that the Plan is fulfilled in a manner consistent with its underlying purposes and
rationale. The APA's primary implementation responsibilities respecting the Land Use and Development Plan include carrying out
the regional project review system established by the Act, which
provides the APA's authority to approve or disapprove projects
proposed by private individuals or municipalities, 10 3 to review local
land use programs to determine whether they meet the Act's criteria
00
for approval, 64 to monitor the administration of local programs,
and to enforce the Act.'
In contrast with the Agency's responsibility for implementation of the Land Use and Development Plan, implementation responsibility for the State Land Master Plan resides primarily with
the Department of Environmental Conservation, with the APA in
an advisory role.0 7 Implementation of the State Land Master Plan
has been slow and still is only partially complete.' 8
G.

The Agency's ContinuingPlanning Role

In 1973, when both the original State Land Master Plan and
the Adirondack Park Land Use and Development Plan were complete, the Agency's most immediate and critical planning responsibilities were fulfilled. Under the APA Act, however, the Agency
remains an involved and active planning agency with significant,
continuing planning responsibilities.
163.
164.
165.
166.
167.
168.
See also

N.Y. ExEc. LAw §§ 809-810 (McKinney Supp. 1979).
Id. § 807 (2).
Id. 808.
Id. § 813.
Id. § 816.
See Amended Master Plan, supra note 81, at 13-16, 109-28. See notes 283-87 infra.
I COMPREHENSIVE REPORT, supra note 6, at 60-61.
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The most significant planning effort the Agency has been involved with since 1973 is assisting Adirondack local governments
in developing local programs that comply with the regional framework established by the APA Act. 69 The Act created a regional
land use control framework for non-state lands, and left the creation of local land use programs compatible with this regional framework to the implementation phase of the APA Act. 70 The Agency's
continuing responsibility to help local governments develop and
implement local land use programs occupies a major portion of its
time, personnel, and resources. 71'
The Agency has considerable planning responsibilities, in
addition to providing assistance for local land use planning. Four
of these should be mentioned. First, in its administration of the
regional project review and permit system established by the Act,
the Agency assists individual project sponsors in preparing project
plans that will satisfy the Act's approval criteria. 72 The Agency's
planning responsibilities in this area are somewhat unofficial because its legal responsibility is to review plans proposed by project
sponsors. A practical relationship commonly develops between the
Agency staff and the project sponsors as the staff works to help make
proposals meet the Act's criteria and the project sponsors attempt
73
to obtain the Agency's approval.1

Second, the Agency has substantial planning responsibilities
in the administration of the Adirondack Park Land Use and Development Plan, particularly the Land Use and Development Plan
Map. 7 4 The plan map is one of the key components of the regional
controls for non-state lands. This map divides all non-state lands
into six land use areas," 5 and those divisions generally determine
169.
170.

N.Y. ExEc. LAw § 807 (McKinney Supp. 1979).
See Booth, supra note 3, at 628-30.
I COMPREHENSIVE REPORT, supra note 6, at 35-38.

171.
172. This planning is generally site or area-specific, as opposed to Park-wide. See the
Agency's project review rules at 9 N.Y. C.R.R. §§ 572.1-.22 (1979).
173. Lewis, supra note 3, at 14. For a fascinating and useful discussion of the factors
considered in the APA's review of proposed projects, see ADIRONDACK PARK AGENCY, DEVELOPMENT IN THE ADIRONDACK PARK-OBJECtIVES AND GUIDELINES FOR PLANNING AND REVIEW

(1977). This book is a primary tool for the Agency's review staff and an enormously useful
book for sponsors planning projects in the Adirondacks. It is an excellent mechanism for
advising project sponsors about what types of development in the Adirondack Park will
be acceptable to APA.
174. N.Y. EXEC. LAw § 805 (1)-(2) (McKinney Supp. 1979).
175. Those land use areas are Hamlet, Moderate Intensity Use, Low Intensity Use,
Rural Use, Resource Management, and Industrial Use. The Hamlet areas are settled communities. The Moderate and Low Intensity Use areas are primarily residential areas. Rural
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how individual parcels of land within the areas may be used.170 By
making requested amendments to the Plan Map and by initiating
its own amendments in some instances, 177 the Agency is constantly
refining it in light of changing conditions and more detailed knowledge about the Adirondacks.
Third, the Agency is responsible for periodically reviewing the
State Land Master Plan and recommending changes to the Governor in the text of the plan and its accompanying map.178 These
recommendations reflect more detailed study of issues associated
with managing State Lands, new acquisitions, and more detailed
boundary analysis.
The final major Agency planning role is the analysis of longterm issues affecting the future of the Adirondack Park. The
Agency, for a variety of reasons, has not been willing or able to
as the state leader in developing
fully undertake its responsibility
79
policy.
Park
long-term
As we have seen, the APA has major implementation responsibilities and parallel responsibilities to continue to plan for the
future of the Adirondacks. These continuing responsibilities as a
planning agency have helped the APA maintain a forward looking
and progressive attitude as it attempts to implement the APA Act.
H. Major Land Use Control Concepts
The APA Act incorporates a number of important land use
control concepts that have influenced its implementation. In recent
years, there has been much discussion about basic mechanisms for
state land use controls. One key factor in initiating and continuing
that discussion has been the American Law Institute's Model Land
Development Code.' Two major concepts developed in the Code
Use and Resource Management Areas are, for the most part, large open space and fragile

resource areas on non-state lands. Industrial Use areas cover the Park's large industrial
sites, primarily mineral extraction operations and wood product processing plants. See id.

§ 805 (3).
176. Of particular significance are the overall intensity guidelines, which regulate the
number of allowable principal buildings on all non-state lands except Hamlet and Indus-

trial Use areas. See id. §§ 805(3)(c)(4), (d)(3), (e)(3), (f)(3), (g)(3), (h)(4).
177. Id. § 805(2)(c).
178. Id. § 816(2). See note 168 supra.
179. N.Y. Exac. LAw § 801 (McKinney Supp. 1979). See notes 261-82 infra. See also
I COMPREHENsivE REPORT, supra note 6, at 57.

180.

MODEL LAN'D DEVELOPhENT CODE

(1975).
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are the application of state land use controls to critical areas, and
to major development activities.181 Essentially, the critical areas approach incorporates the concept that virtually any development in
certain defined areas is of major state interest and justifies the enforcement of state land use controls.

82

Critical areas might include

natural areas such as wetlands, floodplains, and prime agricultural
lands, or manmade facilities such as highway interchanges, areas
around major airports, and prime potential industrial sites. 8 3 The
second major land use concept, the regulation of major development activities, is founded on the principle that certain projects,
because of their size or peculiar nature, will have major impacts
on the environment and surrounding land uses and should be reviewed by a state land use control agency.'8 Siting and construction of major transmission and electric generating facilities are
typical examples of projects regulated under the major development activities approach. 8 5 Coupled with critical areas regulation
and major development regulation is a third important concept:
many land use decisions are local in nature and should be made at
the local level. 8"
APA regulation of non-state lands in the Park incorporates
critical areas regulation, major project regulation, and retention of
local jurisdiction. The basic operating mechanism established by
the Act to implement the provisions of the Land Use and Develop181. Id. at 248-54 (Commentary on Art. 7), §§ 7-201 to -208, 7-301 to -305. When
read carefully, it is clear that although the ALI Code and the APA Act are similar, they
differ in several respects even in these basic concepts. For example, the ALI Code provides
for designation of critical areas by rule and regulation by a state agency and substantial
opportunity for local government to assume regulation of those areas. Id. at §§ 7-201,
-203 & -204. In contrast, the APA Act designates critical areas and provides for a very
strong role for the APA and a much weaker role for local governments in the regulation
of those areas. N.Y. ExEc. LAw §§ 810(l)(b)(1), (c)(1), (d)(1), (e)(1) (McKinney Supp. 1979).
182. For a useful discussion of critical area concepts see Schoenbaum & Silliman,
Coastal Planning: The Designation and Management of Areas of Critical Environmental
Concern, 13 UrnB. L. ANN. 15 (1977); PENNSYLVANIA ENVIRONMENTAL QUALITY BOARD, PoLICIES FOR CRITICAL ENVIRONMENTAL AREAS (1976). New York has been a leader in the
development of special management programs for critical areas. See, e.g., the Tidal Wetlands Act, N.Y. ENIvm. CONsERv. LAW §§ 25-0101 to -0602 (McKinney Supp. 1978); the
Freshwater Wetlands Act, id. §§ 24-0101 to -1305; the Wild, Scenic and Recreational
Rivers System Act, id. §§ 15-2701 to -2723; and the Agricultural Districts Law, N.Y.
AGric. & MKTS. LAw §§ 300-307 (McKinney 1972).
183. See, e.g., Mandelker, Critical Area Controls: A New Dimension in American
Land Development Regulation, J. Am. INST. PLAN. 21 (Jan. 1975).
184. See NATURAL RESOURCES DEFENSE COUNCIL INC., LAND USE CONTROLS IN THE
UNITED STATES, supra note 1, at 285-86, for a discussion of this type of regulation in Florida.
185. See, e.g., N.Y. PuB. SERv. LAW §§ 120-130, 140-149-a (MciKnney Supp. 1979).
186. MODEL LAND DEVELOPMENT CODE 252-53.
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ment Plan is a'regional project review system. This system requires
a project sponsor (that is, a private individual or a municipality),
to obtain an APA Act permit from the APA' 87 or from a local government 188 for any activity defined as a regional project. 18D The
concepts of critical areas'90 and major project regulation"9 ' are incorporated into the regional project lists. Furthermore, many activities are not defined as regional projects subject to the Act and
therefore are left to the decision-making authority of local govern19 2
ment.
Beyond these three concepts, other significant land use control
concepts in the Act can be identified. The regional project review
system established by the APA Act requires a case-by-case review
and approval or disapproval of individual regional projects.' 8 This
case-by-case review offers the Agency, and local governments, the
opportunity and responsibility of taking the regional land use
control goals of the Land Use and Development Plan and applying
them to individual projects in a manner that is consistent with the
planning of those projects and with the specific resources of the
project site and the area surrounding that site. 19 4 This ability to
apply the mandates of the regional land use plan on an individual
project basis allows the regional controls to be tailored to the requirements of individual sites and situations.
Not all the land use controls for non-state lands in the Act are
implemented pursuant to the project review system. Some pro187. N.Y. ExEc.

LAW

§ 809 (l)-(2) (McKinney Supp. 1979).

188. Id. § 807 (2) (f). The local government issues the permit if it has adopted an
approved land use program.
189. The definition of these projects is set forth at length in the Act. See id. § 810.
190. For example, in Resource Management areas, which constitute more than 50%o
of all the non-state lands in the Park, critical environmental areas include areas within
one-quarter mile of designated study rivers that may eventually be included in the State's
Wild, Scenic and Recreational Rivers System, freshwater wetlands, elevations of 2500 feet
or more, areas within one-eighth mile of certain state land classifications, and areas within
300 feet of certain highways. In these areas virtually all development requires a regional
project permit under the Act. See id. §§ 809, 810 (1) (e) (1), (2) (d) (9).
191. The size of projects reviewed under the Act varies among land use areas; for
example, fewer activities require permits in Hamlets and Moderate Intensity Use areas
than in Rural Use and Resource Management areas. Id. § 810.
192. I CoNrPaEHENsivE REPORT, supra note 6, at 33.
193. The APA is authorized to approve or disapprove projects, or approve them
-with conditions under section 809 of the Act, as are local governments under sections 807
and 808 of the Act in their review of regional projects. To date, the APA has approved
almost all the proposed projects that it has acted upon, but has imposed conditions on
nearly all its approvals. Id. at 31.
194. Id. at 17-23. See also ADIRONDACK PArK AGENCY, supra note 173.
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visions of the APA Act apply as a matter of law to all activities in
the Adirondack Park, regardless of whether they require a permit
under the Act or any other statute. 19 5 The combination of a regional project review system that requires a case-by-case analysis
of individual projects, and land use controls that are applied regardless of the existence of permit requirements, has proved to be
a useful mechanism. The project review system works well for
the review of numerous diverse projects in which regional-scale
land use controls need to be applied carefully on a case-by-case
basis to assure the protection of land resources and the interests of
the applicant and the public. On the other hand, the Act allows
the application of certain land use controls to various activities
without the necessity of utilizing the bureaucratic process associated with reviewing permit applications.
Finally, major decision-making pursuant to the APA Act requires a consideration and integration of environmental, social,
and economic factors. The Act was established to promote environmental protection, a purpose that is of tremendous importance
throughout the statute. The emphasis on environmental protection in the Act, however, does not negate or exclude other valid
and important considerations. The basic purposes of the Act include encouragement of the proper use and development of the
Park's resources, along with their conservation and protection.
Those purposes also include the protection of a strong economic
base in the Park, as well as the protection of its natural and open
space resources.' 96 Decisions by the APA to amend the Land Use
and Development Plan Map must incorporate those same purposes.9 7 Every decision regarding a regional project must assess
whether the project will have an undue adverse impact on the
Park's environmental resources or on the ability of the public to
provide supporting services, taking into account the commercial,
recreational, residential, industrial, and other benefits that might
be derived from the project.'98 The Act's requirement that environmental, social, and economic factors be considered by state
and local governments in their decisions under it provides a critical
and viable balance of interests.
195. See N.Y. ExEc. Iw
restrictions within the Park.
196. Id. § 801.
197. Id. § 805 (2) (c) (6).

198. Id. § 809 (10) (e).

§ 806 (McKinney Supp. 1979), which establishes shoreline
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I. State and Local GovernmentPartnershipin Land Use Planning
and Control
The APA Act provides major planning and implementation
roles for both state and local governments in the land use control
structure in the Adirondacks. The Act further provides that state
and local governments will have significant input into each other's
decision-making processes under the statute. The APA Act, therefore, establishes a critical partnership between the APA and local
governments in the administration of the Act.
1. Planning Roles
The major aspects of the continuing
planning role of the APA are site planning in the administration
of the project review system, assistance to local governments in the
development of local land use programs that meet the criteria of
the APA Act, refinement of the State Land Master Plan, refinement
of the Adirondack Park Land Use and Development Plan and
Plan Map, and long-term Park planning. 199
The APA Act also provides a major planning role for the
local governments of communities located within the Park. This
role revolves around the development of local land use programs
that comply with the general criteria established by the APA Act.200
199. See text accompanying notes 169-79 supra.
200. N.Y. Exac. LAw § 807 (2) (McKinney Supp. 1979). The eventual approval of the
local land use programs by the Agency and the successful implementation of those programs are the goals of the local government planning process established by the APA Act.
Beyond those formal goals, however, there is clearly an additional, important characteristic
in the structure established by the Act for land use planning and control in the Adirondacks. This additional characteristic does not relate directly to specific Agency approval
of local land use programs. Instead, it relates to the involvement of local governments in
land use planning, regardless of the eventual approval of local plans by the APA. To appreciate this characteristic of the APA Act, it must be noted that prior to the passage of
the Adirondack Park Agency Act only a bare minimum of local land use controls existed
in the Adirondacks, New York's most rural area. The passage of the APA Act and its
implementation have led many local governments into the local land use planning process
set forth by the Act. At present, few of those local governments have received full Agency
approval for their land use programs. The absence of APA-approved local land use programs, however, is not nearly as important for long-term considerations as the existence
of active local government planning programs throughout the Park. Many Adirondack
local governments are now actively involved in land use planning and control processes
designated to improve local government decision-making and local government control over
land use decisions that affect their futures, and it appears that these processes will continue irrespective of whether local governments receive APA approval of their local programs. See I COMPREHENsIvE REPORT, supra note 6, at 35-37. In this regard, it is significant
that the APA Act leaves intact local land use controls adopted prior to or subsequent to
the adoption of the Act. Local land use controls do not require Agency approval to be
valid: that approval is necessary only for local governments to recover some of the
Agency's regional project review jurisdiction. Therefore, the APA Act apparently has
established a local land use planning and control framework that to a large degree is
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Within those criteria, local governments have considerable flexibility to mold the APA Act's regional-scale land use concepts for
non-state lands to fit the needs of their individual communities.0 1
For example, the most significant and controversial land use control provisions of the APA Act are the "overall intensity guidelines," which regulate the density of allowable principal buildings
in four of the six land use classifications created for non-state
lands. 202 Although the Act requires local governments to apply and
conform to these density controls in their local land use programs, 20 3 there is considerable flexibility in how the regional overall
intensity guidelines are to be applied in individual local situations.0 4 In addition, the completion of local land use programs
consistent with the APA Act can result in significant changes to
the Adirondack Park Land Use and Development Plan Map
through the Agency's amendment powers; the possibility of these
changes adds additional flexibility and attractiveness to the local
planning process. 2 5 Finally, the successful completion and APA

approval of a local land use program results in the recovery of a
portion of the APA's project review jurisdiction by the local government and in increased local government participation in the
APA's exercise of its remaining project review authority, thereby
giving the local governments an important role in the administration of the regional project review system established by the Act.20
The state-local partnership established by the Act for planning
is fostered by state financial aid to Adirondack local governments
for their planning activities.0 7 New York State has not only established a process that strongly pushes local governments in the
Park towards land use planning, but also has provided the resources necessary to allow local governments to initiate and undertake those planning activities.
independent of the formal need to receive Agency approval, and that will continue to exist
regardless of the APA Act.
201. ADIRONDACK PARK AGENCY, LOCAL PLANNING AND LAND USE CoNTRoLS IN THE
ADIRONDACK PARK (1975).
202. N.Y. ExEc. LAw § 805(3) (McKinney Supp. 1979); I CoMPREHENsr REPORT,
supra note 6, at 19-20; Booth, supra note 4, at 612-25.
203. N.Y. ExEc. LAW § 807 (2) (c) (McKinney Supp. 1979).
204. I COMPREHENSIVE REPORT, supranote 6, at 6.
205. Id. at 7.
206. Id. at 7-8; N.Y. ExEc. LAw §§ 808, 809 (1)- (2), 809 (9)- (10) (McKinney Supp.
1979).
207. I COMPREHENsiVE REPORT, supra note 6, at 35-37. See also Act of May 22, 1973,
ch. 348, § 12, 1973 N.Y. Laws 1222.
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The APA Act also creates a
2. Implementation Roles
state-local partnership for implementation of the land use controls
for non-state lands. The implementation responsibility of the
state government, which is carried out by the APA, is essentially
fourfold: (1) administering the regional project review system
established by the Act; (2) reviewing local land use programs to
insure that they satisfy the Act's criteria; (3) monitoring the administration of local land use programs; and (4) enforcing the
2 o8

Act.

Notwithstanding the major implementation role of the state,
in administering land use controls in the Park, the APA Act provides a significant implementation role for Adirondack local governments. The regional project system divides projects into Class A
and Class B regional projects.0 Class A regional projects are generally larger, more complex, and more critical than Class B projects. The Agency retains permanent jurisdiction over Class A
projects but retains jurisdiction over Class B projects only until
a local government adopts a local land use program approved by
the Agency.2 10 At that time, implementation of the Act for the
review of Class B regional projects is transferred to the local government.211 Given the large percentage of Class B regional projects
reviewed by the APA, there is clearly an opportunity for local2 gov12
ernments to have a major implementation role under the Act.
Whether the APA Act provides a sufficient and satisfactory
role for local government in the Act's implementation is a matter
of dispute. There are many persons within the Adirondacks who
claim that even when a local government receives approval of its
local land use program the major implementation responsibilities
retained by the APA prevent meaningful local government participation. 13 Others claim that the local role is entirely inconsistent
with the overall mandate of the APA Act because local governments will never be able to review Class B regional projects with
the level of expertise and concern exhibited by the APA. Nevertheless, the institutional framework established by the APA Act is
absolutely clear: the Act creates a partnership between state and
208.
209.

See text accompanying notes 163-66 supra.
N.Y. ExEc. LAw § 810 (McKinney Supp. 1979).

210. Id. § 809 (1)- (2).
211. Id. §§ 807-808.
212. I CoMPREHENsIVE REPORT, supra note 6, at 27-31.
213.

ADIRONDACK PARK LOCAL GOVERNMENT RIEuW BoARD, supranote 95, at 18-20.
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local government in the implementation of the regional land use
controls, and the fulfillment of this partnership is critical to the
success of these controls.
3. Joint Participationin Decision-making

In addition to

providing major planning and implementation roles for state and
local government agencies, the APA Act provides a definite role
for APA and local government involvement in each other's
decision-making processes. Once again, the APA Act joins the responsibilities of both local and state government to create interrelationships that are essential to the Act's overall implementation.
The APA has significant opportunities to influence decisions
made by local governments in their efforts to implement the Act.
For example, the APA must be notified in writing of all Class B
regional projects reviewed by a local government. The APA has
standing to participate as a party in the local government's review
of those projects; to challenge local decisions in the courts;2 14 and
to bring suit to revoke its approval of a local land use program if
the program has been implemented improperly. 15 Additionally,
the APA has authority to review and alter a local government's
issuance of variances, which involve the criteria under which the
local land use program was approved by the APA.21" Finally, the
APA is provided party status in lawsuits pertaining to the criteria
for APA approval of local land use programs brought by or against
local governments under the APA Act. The State Attorney General
may represent both the local government and the APA in those
217
cases, at the request of and without cost to the local government.
Local governments have much input into the APA's decisionmaking processes. Several examples help illustrate this. When the
Agency has jurisdiction over a proposed regional project, the appropriate local, county, and regional officials are given notice of
the application, are provided an opportunity to comment on and
review the application, and are provided automatic party status in
any APA hearing on the project.21 If an APA approved local land
use program exists, the APA must utilize that local land use program in reviewing a proposed Class A regional project that will be
214.

N.Y. ExEc. LAw § 808 (2) (McKinney Supp. 1979).

215. Id.§ 808 (4).
216. Id. § 808 (3).
217. Id. §808 (5)-(6).
218. Id. §§ 809 (2)- (3), 812 (3).
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located within the local government's jurisdiction, and local governments are encouraged to play a direct role in the APA's review
of map amendment proposals.21 0 Finally, local governments appearing in APA proceedings have
automatic standing to challenge the
22 0
Agency's decisions in court.
J.

Monitoring the APA

Among the 1973 amendments to the APA Act was a new section that established the Adirondack Park Local Government Review Board. The Review Board's basic function is to advise and
monitor the APA. The Board, which receives its funding from the
counties wholly or partially within the Park, consists of one member appointed by each of the twelve Adirondack counties. 221 The
relationships between the Local Government Review Board and
the APA often have been controversial. 222 The Review Board has
maintained a fairly high visibility vis-a-vis the operations of the
Agency, and as a constant monitor and often bitter critic of Agency
actions, the Board apparently has had an effect on many Agency
decisions. 23 In addition, the Review Board participates as an interested party in the Agency's review of regional projects, its adoption
of regulations, and other decision-making processes.224 The effect
of the Review Board has not always been beneficial or progressive,
either in terms of the goals of the APA Act or the interests of local
governments and private citizens in the Park.22 By insuring some
independent if not impartial assessment of the APA, however, the
Review Board has added an important dimension to the institutional structure of land use controls in the Adirondacks.

219.

Id. §§ 809 (9), 805 (2) (e).

220. Id. § 817 (2).
221.
222.

Id. § 803-a.
ADIRONDACK PARK LOCAL GOVERNMENT REVIEW BOARD, supra note 95. See also
ADIRONDACK PARK LOCAL GOVERNMENT REVIEW BOARD, 1976 ANNUAL REroRT-A LOCAL
PERSPECnVE.

223. The force of the Review Board's constant criticism of the Agency and its impact
on the Agency over a period of time are reflected in Adirondack Park Agency, supra note
52, at 7. Although that criticism often has not been constructive, at least in the eyes of
the APA, it has been a factor the APA has been unable to ignore and to which it has had
to consistently respond.
224. See, e.g., N.Y. ExEc. LAw §§ 805 (1) (b), 805 (2) (d)- (e), 805 (8) (b), 807 (5), 808 (4),
809(2)-(4) (McKinney Supp. 1979).
225. F. GRAIim, supra note 3, at 261-63.
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K. PublicParticipation
The institutional structure of the APA provides for or encourages public involvement in the decision-making processes of the
APA in a number of ways. Several key factors merit attention.
The first and most significant factor is the membership of the
Agency. As discussed earlier, eight of the eleven members of the
Agency are citizens who are not employees of the State. 226 This

provides a strong representation for a wide variety of citizen inter27
ests on the Agency
Second, the APA Act requires the Agency to involve Adirondack local governments, county and regional governments, and the
Adirondack Park Local Government Review Board in many of its
deliberations, particularly those involving project permit determinations, map amendments, and review of local land use programs.228 Of critical importance is the APA's requirement that the
Agency may not disapprove a proposed project without a public
hearing. 229 The substantial involvement of local governments,
which are usually small and close to the public, in the Agency's
decision-making processes effectively exposes the Agency to public
scrutiny.
Third, individual members of the public and public groups
are an integral part of the Agency's decision-making processes. For
example, members of the public participate in the APA's consideration of proposed amendments to the Land Use and Development
Plan Map,28 ° project review hearings,m1 and many other public
hearings before the Agency.282
The importance of Agency interaction with the public has
been stressed by the Agency as well as by its supporters and strongest critics. 83 Public participation in APA decisions does not insure
226. See text accompanying notes 113-19 supra.
227. Adirondack Park Agency, supra note 52, at 8.
228. See text accompanying notes 218-19, 224 supra; N.Y. EXEC. LAw § 807 (5) (Mc-

Kinney Supp. 1979).
229. N.Y. Exxc. LAw § 809 (8) (McKinney Supp. 1979). The APA may approve a regional project without a public hearing, which has sometimes caused criticism of Agency
decisions.
280. Id. § 805 (2) (e).
231. Id. § 809 (3).
282. E.g., id. §§ 805 (3) (b), 806 (), 814 (), 816 (2).
238. See I ComrREHVmNSVE REPORT, supra note 6, at 4748; ADSRONDACK PAr, LOCA.
GOVERNMENT REvmw BOARD, supra note 95, at 26-28. Two additional legal mandates require mention, even though they were not established specifically for the APA. The State's
Freedom of Information Law and its Open Meetings Law have helped shape the APA's
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favorable outcomes for interest groups or persons affected by those
decisions, but it does insure that public views will be considered.
Public participation helps make the Agency accessible and accountable, contributing to an accurate public perception of the
Agency and to open communication between the Agency and the
public.
L.

State-Agency Interrelationships

Other state agencies are affected by the APA Act. The most
significant intergovernmental mechanism in the Act pertaining to
other state agencies is the APA review of state agency projects in
the Park. 4 The Agency has reviewed several state agency projects
since 1978, including highway relocations and modifications, and
headquarters facilities construction.2 35The review system's purpose
is to modify and minimize the impact of proposed state agency
projects on the Adirondack environment. This is an advisory role,
however, and does not give the Agency the same veto power over
state projects that it has over regional projects initiated by private
citizens and local governments. Furthermore, this review authority
does not apply to land use activities undertaken by the Department
of Environmental Conservation pursuant to the State Land Master
23 6

Plan.

The second essential interagency mechanism relates to the
Agency's role in proceedings before the New York State Public
Service Commission and the New York State Board on Electric
Generation Siting and the Environment. The Public Service Commission and the Siting Board determine the siting of major trans27
mission lines and steam generation electric plants, respectively.
Anticipating that such activities would be proposed in the Adirondack Park, the Legislature chose to exempt those activities from
the APA's project review jurisdiction, and to make the Agency a
interaction -with the public. In particular, opening Agency meetings to the general public
through the Open Meetings Law and the Agency's own initiatives has caused substantial
changes in the APA's operations since the Agency's early days (when all of its meetings
were held in executive session). See N.Y. PuB. OFF. LAw §§ 87 (1)(b), 95 (McKinney Supp.
1978).
234. N.Y. ExEc. LAw § 814 (McKinney Supp. 1979).
235. I COMPREHENSIVE REPORT, supra note 6, 34-35. See Franklin County v. Connelie,
68 A.D.2d 1000, 415 N.Y.S.2d 110 (1979).
236. N.Y. Exac. LAw § 814 (1) (McKinney Supp. 1979).
237. See N.Y. PuB. SERv. LAw §§ 120-130, 140-149-a (McKinney Supp. 1979).
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party to all proceedings before those bodies regarding proposed actions in the Adirondack Park.238 The Agency's formal party status
in the public hearings gives it a visible and forceful role in the review and consideration of proposed projects.
M. Responsibility for Administrative Efficiency
Since it is responsible for implementing the regional project
review system established by the Act, the APA is very much a permit issuing authority. The staff and commissioners spend a tremendous portion of their time reviewing individual projects and issuing
or denying project permits.239 One significant aspect of this project

review system is the statutory imposition of critical deadlines within
which the APA must act on a project proposal, coupled with significant penalties for the Agency's failure to act within those deadlines. These time limitations relate to the Agency's determination
that project applications are complete enough for the Agency to
review them and, more importantly, to the Agency's decisions
whether to approve or disapprove those projects. If the Agency
misses a deadline for assessing whethe'r an application is complete,
the application is deemed complete by law. More significantly, if
the Agency misses its final deadline for approving or disapproving
a project application, that application is deemed approved by law
240
and the permit deemed granted subject to standard conditions.
These timeclock provisions mandate that the APA will not be
a bureaucracy that reviews permits and issues decisions at its leisure.
They are a clear directive that the regional project review system
will run in a timely and efficient fashion. The Agency has often
been criticized for reviewing projects slowly, but its record for
meeting the time limitations imposed by the APA Act has been
extraordinary. 24 1 In fact, the mechanism of mandating administrative efficiency originally set forth in the Act in 1973 was so successful that a similar mechanism was created in 1977 to cover major
238. Act of May 22, 1973, ch. 348, §§ 2-7, 1973 N.Y. Laws 1222. See N.Y. ExEc. LAw
802 (33) (McKinney Supp. 1979).
239. I COMPiRHNsSWV REPORT, supranote 6, at 27-31.
240. N.Y. ExEc. LAw § 809 (2), (3), (6) (McKinney Supp. 1979) as amended by Act
of July 5, 197[8] sic, ch. 428, 1979 N.Y. Laws 946 (McKinney). For a similar time provision
applicable to the Agency's review of proposed local land use programs, see id. § 807 (1).
241. Personal Communication with Richard Estes, former Assistant Director of the
APA staff, Dec. 1979.
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permits issued by the Department of Environmental Conservation.2

N.

Direction From PredecessorInstitution

In order to create the State Land Master Plan and the Adirondack Park Land Use and Development Plan within the time constraints set by the original APA Act, the Agency depended on
background information in reports, studies, and data collected before it came into existence. The collection and analysis of existing
data was a major focus of the efforts of the Agency staff during the
early months. Compilation of additional data was also a major
task.243 From an institutional point of view, however, the Agency
had a major advantage: the Temporary Study Commission on the
Future of the Adirondacks had spent two years prior to the APA's
creation developing a substantial amount of technical information
concerning the Adirondacks. 244 This information made it possible
for the Agency to create the land use plans in the relatively short
2 45
time period allowed.
Even more important than providing specific information for
preparing the two regional land use plans, the work done by the
Temporary Study Commission provided much of the intellectual
and philosophical direction that was critical to the APA's accomplishment of its assigned tasks. This was reflected in the Temporary
Study Commission's strong support for the creation of the APA
and the APA's reliance on the Temporary Study Commission's
assessment of important land use issues in the Adirondacks. 24
0.

Region Boundaries

It is important that the region the Agency has been responsible
for is defined by the New York State Environmental Conservation
242. N.Y. ENVIR. CONsERV. LAw § 70-0109 (3) (McKinney Supp. 1978). See Act of July
5, 197[8], ch. 428, 1979 N.Y. Laws 946 (McKinney), which amended the original project
review provisions in the APA Act to the later provisions set forth in Article 70 of the
Environmental Conservation Law.

243. Memorandum to Adirondack Park Agency staff (Aug. 15, 1972).
244. TEMPORARY STUDY COMMISSION, supra note 50.
245. See Nagle, The Adirondacks and the Adirondack Park Agency 10 (Memorandum
to Adirondack Park Agency staff Feb. 19, 1979). The Temporary Study Commission's work
facilitated the shaping of the State Land Master Plan by June 1972.
246. Id. See also F. GaHAM, supra note 4, at 240-53; I ComaxrEENsvE REaRT, supra
note 6, at 9-12.
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speLaw.2 47 From its inception, the APA's responsibilities related
24
cifically to the land within that legally defined boundary. 1
The boundaries of the Adirondack Park, however, are more
than a legal definition. The Adirondacks have been thought of as
a separate and distinct region for nearly 100 years, even though the
boundaries of the Park have changed considerably. 249 Additionally,
the Park's topography, water, forest, and scenic resources form a
geographic and ecological region. The APA has benefitted from a
popular sentiment that the Adirondack region is logical, definable,

and defensible.250
P. Staffing
251
The APA Act authorizes the Agency to hire its own staff,
contributing measureably to the APA's effectiveness. The Agency
has always drawn its staff from diverse disciplines and has empha-

sized the staff's ability to deal with a range of environmental, social,
legal, economic, and political issues.252 The Agency has increasingly
247. N.Y. EvmR. CONSERV. LAw § 9-0101 (1) (McKinney Supp. 1978). Reduction of the
land area of the Adirondack Park is substantially constrained. Id. § 9-0301.
248. N.Y. ExEc. LAW § 802 (1) (McKinney Supp. 1979). In fact, the APA has expended relatively little effort in struggling with the question of defining the region with
which it deals. While it has to deal with specific boundary questions in many instances
(for example, interpretations of where the Park boundary actually lies for purposes of
project review or map amendments), only once, and then only to a limited degree, has
the Agency faced the political difficulty of shaping or modifying the region's boundaries.
That one instance resulted from recommendations in 1970 by the Temporary Study Commission to expand the Park's boundaries in several locations, particularly along its
northern and northeastern edges. See TEMPORARY STUDY COMMIssIoN, supra note 50, at 3839. These recommendations were considered during the 1971 legislative session that resulted
in the creation of the APA, but any effort to expand the Park at that time was dropped
in order to ease the way for the legislation creating the Agency. See note 69 supra. In
1971, legislation that expanded the Park substantially along the lines recommended by the
Temporary Study Commission was passed. The Agency, having come into existence in
1972, helped create the political consensus necessary to those boundary amendments. See
Act of May 31, 1972, ch. 666, 1972 N.Y. Laws 2963. Much of this effort on behalf of the
Agency was undertaken by Commissioner Richard Lawrence, the Agency's first chairman,
and Commissioner Peter Paine, both of whom had also been members of the Temporary
Study Commission. Indeed, most of the impetus for this amendment appears to have
come from the Temporary Study Commission's work.
249. F. GRAHAM, supra note 3, at 65-87. See also F. LUDLUM, EXPLORING THE ADxnoNDACK MoUrTrNS 100 YEARs AGO (1972).
250. That sense has been best demonstrated by the protection of the Forest Preserve
since the latter part of the 19th century and the State's recent actions in establishing the
APA. For a quick summary of New York State's posture in favor of protecting the Adirondack region, see I COMPREnENsivE rUPoRT, supra note 6, at 5-13.
251. N.Y. Exac. LAw § 804 (4) (McKinney Supp. 1979).
252. The APA's requested appropriations for fiscal year 1979-1980 reveal that the
Agency's staff includes the following positions: administrative personnel (for example,
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delegated more responsibility for day-to-day implementation of the
Act to its staff.253 The staff is also responsible for handling the problems of individual citizens; 254 consequently, most people deal with
the Agency through its qualified, professional, and relatively young
staff. From an institutional point of view, it is crucial for the agency
to maintain a balanced, professional staff capable of responding to
a wide range of issues.
Q.

Legal Basis For Regional Plans

Recent court decisions have made it clear that the Agency's
authority to act as a regional land use planning and control agency
rests on sound legal foundations. The authority of the State to
develop and implement the State Land Master Plan has been
strongly affirmed by the courts. 2

5

The State's authority to create a

regional plan for state land in the Adirondacks was presumably
never in serious doubt, but whether the State had authority to plan
for and control the use of non-state lands in the Park was a controversial question. Traditionally, local governments have controlled
land use planning and control processes, and they have been unwilling to allow a higher level of government take over of these functions. 56 When the State implemented the Land Use and Development Plan, which applies to non-state lands in the Adirondacks,
local governments repeatedly protested that the State was interfering improperly with their home rule powers.2

7

The controversy

over home rule versus state control of non-state lands was settled
by the New York Court of Appeals in Wambat Realty v. State.218
executive director and supervisor of administrative services), public information personnel,
lawyers, planning and program development personnel, naturalists, designers, soil and

water specialists, natural resource planners, project analysts, economic impact analysts,
cartographers, policy analysts, and associated support personnel. Adirondack Park Agency,
State of New York-Requested Appropriations for the Fiscal Year Apr. 1, 1979 to Mar.
31, 1980.
258. See, e.g., 9 N.Y. C.R.R. § 572.12 (1979).
254. See 9 N.Y. C.R.R. § 572.3; Adirondack Park Agency, State of New York-Requested Appropriations for the Fiscal Year Apr. 1, 1977 to Mar. 31, 1978, at 8-18, 36-40,
Schedule B.

255. Helms v. Diamond, 76 Misc. 2d 253, 349 NY.S.2d 917 (Sup. Ct. 1978); Helms v.
Reid, 90 Misc. 2d 583, 394 N.Y.S.2d 987 (Sup. Ct. 1977).
256.

See NATURAL RESOURCES DEFENSE COUNCIL, LAND USE CONTROLS IN THE UNITED

STATES, supra note 1, at 317-50.
257.

See ADIRONDACK PARK LocAL GovERNgiENT Rvm w BOARD, 1976 ANNUAL REPORT,

supra note 222, at 4-8. See also Lewis, supra note 3, at 13.
258. 41 N.Y.2d 490, 362 N.E2d 581, 393 N.Y.S.2d 949 (1977).
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In a unanimous decision, the Court of Appeals declared that the
State had a significant and substantial interest in the protection of
the Adirondack Park and in the passage and implementation of
regional land use controls in the Park:
Of course, the Agency Act prevents localities within the Adirondack
Park from freely exercising their zoning and planning powers. That

indeed is its purpose and effect, not because the motive is to impair
home rule, but because the motive is to serve a supervening State
concern transcending local interests . . . preserving the priceless
Adirondack Park through a comprehensive land use and development plan is most decidedly a substantial State concern, as it is most
decidedly not merely 119 separate local concerns .... All but conclusive of this aspect of the issue is the constitutional and legislative
history stretching over 80 years to preserve the Adirondack area
from despoliation, exploitation and destruction by a contemporary
259
generation in disregard of the generations to come.

The court concluded that the State's interest in preserving the
Adirondack Park was superior to the home rule powers of local
governments.

IV. INSTITUTIONAL LIABLrrIES
The preceding section focused on those aspects of the APA's
institutional structure that have been assets in the implementation
of regional land use controls in the Adirondacks. The APA has survived in a controversial atmosphere for almost nine years, during
which there have been repeated attempts to weaken or abolish the

regional land use controls the APA is responsible for implementing.260 The Agency's continued existence is due in part to the
strength of its institutional structure. Certain weaknesses, however,
have reduced the effectiveness of the Agency's efforts to fulfill the
purposes of the APA Act, and may become major problems in the
long term. This section will address briefly the most significant
institutional liabilities in the APA's structure.

259. Id. at 494-95, 362 N.E.2d at 584-85, 393 N.Y.S.2d at 952-53 (citations omitted).
260. See, e.g., AmRONDACK PARK LOCAL GovERNmmNr REvIEw BoARD, 1976 ANNUAL
REP ORT, supra note 222, at 49.
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A. Inability to Fulfill Long-Range Planning Responsibilities
The APA's initial planning responsibility involved the creation of the Adirondack Park State Land Master Plan and the Adirondack Park Land Use and Development Plan. Although that
initial responsibility has been fulfilled, the Agency retains additional planning responsibilities. 2 1 The most important of these is
long-range planning for the Park. As stated in the APA Act:
A further purpose of tfis article is to focus the responsibility for
developing long-range park policy in a forum reflecting statewide
concern. This policy shall recognize the major state interest in the
conservation, use and development of the park's resources and the
preservation of its open space character, and 262
at the same time,
provide a continuing role for local government.
There is a multifaceted need for long-range planning in the
Adirondacks. Although the Land Use and Development Plan and
the State Land Master Plan were long-range planning documents
of considerable importance, the need for long-range planning in
the Park goes far beyond the implementation of those two existing
plans. An entire spectrum of environmental, social, economic, and
governmental concerns must be addressed if the Adirondacks are
to retain their special character. The 1970 reports of the Temporary Study Commission of the Future of the Adirondacks, 2 3 and
the issues confronted by the Agency during the first nine years of
its existence illustrate the diversity of long-range issues requiring
study, initiative, and leadership by the Agency, the State's major
policy-making body for the Park. These issues include: (1) the
impact of the real property tax system on land use choices in the
Park, and the impact of land use controls on non-state lands on
the tax base of Adirondack local governments and school districts;

24

261.

See text accompanying notes 169-79 supra.
N.Y. ExEc. LAw § 801 (McKinney Supp. 1979).
263. TEMPORARY STUDY COMMISSION, supra note 50;
262.

58.

264.

TECHNICAL RroRTS, supra note

Concerns about the impact of the real property tax system on land use choices

in the Adirondacks, and parallel concerns about the effect of state control of land use in
the Adirondacks on local tax revenues have been at the forefront of virtually every major
discussion of land use controls in the Adirondacks for at least the last twelve years. See,
e.g., TEMPORARY STUDY COMaMISSION, supra note 50, at 83-87; TEMPORARY STUDY COMMISSION ON THE FUTURE OF THE ADIRONDACKS, LOCAL GOVERMENT (rechnical Rep. 6 1970).
See also Act of May 22, 1973, ch. 348, § 11, 1973 N.Y. Laws 1222; ADIRONDACK PARK LOCAL
GOVERNMENT REviEW BOARD, supra note 95, at 11-12; Adirondack Park Agency, supra note
52, at 3; I COMPREHENSIVE REPORT, supra note 6, at 50-54; Comment, supra note 3.

THE ADIRONDACK EXPERIENCE

1979]

(2) the overdevelopment of Adirondack shorelines;265 (3) the overuse of Adirondack lakes; 266 (4) public education about the value of
the Park; 267 (5) the development of programs to protect the historic,
archaeological, and cultural resources of the Park; 268 (6) the devel-

opment of incentives to insure maintenance of a viable and compatible forest product industry in the Adirondacks; 2 9 (7) the planning and development of compatible recreational uses of the open
spaces of the Adirondacks;

27

(8) the development and implemen-

tation of long-range wildlife management policies consistent with
Article XIV of the state constitution;2 71 (9) the development of
compatible sign standards for onsite commercial advertising signs
throughout the Park;

272

(10) the development of state and national

strategies to prevent the continued degradation of Adirondack

waters by acid precipitation; 273 (11) the mitigation of impacts on

state lands of uses on non-state lands; 7 4 and (12) the development
of viable alternatives to the Act's regulatory land use controls by
use of scenic easements, preferential taxation, and transfer of de2
velopment rights legislation.

75

The Agency has been aware of these long-term issues and has
made several efforts to respond to its long-term planning mandates. It has encouraged and aided the continued discussion of
265. L.
58-59.
266.

BARETar,

supra note 40, at 164; I

I CoMPRErmNsrvx

REPORT,

CoMpREHNsIvE REPORT,

supra note 6, at

supranote 6, at 59-60.

267. Nagle, supra note 245, at 46-47; I CoMsENsIvE REPORT, supra note 6, at 57.
268. See Office of the Lieutenant Governor, Cultural Heritage in the Wilds (1978)
(report of conference held May 25-26, 1978).
269. These concerns have long been a major topic of discussion in the Adirondack
context. See, e.g., TEMPORARY STUDY COMMISSION, supra note 50, at 57-58, 84-86; TEMPORARY STUDY COIMISSION ON THE FUTURE OF THE ADIRONDACKS, FoREsr, MINERALS, WATER AND

AnR 5-36 (Technical Rep. 3 1970).
270. See I COMPREHENSIv REPORT, supra note 6, at 54-56, 57-64.
271. Id. at 63-64.
272. Id. at 60. See N.Y. ENVIR. CONsERv. LAW § 9-0305 (McKinney Supp. 1978) with
respect to off-premises advertising in the Park. See also 9 N.Y. C.R.R. §§ 570-588 app. Q-3
with respect to the Agency's sign standards utilized in its project reviews.
273. See Harr & Coffey (N.Y. Dep't of Environmental Conservation), Add Precipitation in New York State (1975).
274. These concerns were a fundamental reason for the creation of regional land use
controls in the Park. See TEMPORARY STUDY

COMMISSION,

supra note 50, at 26-32; L. BAR-

supra note 40, at 23-28; I COMPREHENSIVE REPORT, sup-a note 6, at 9-10. The nature
of the impacts is addressed in the APA's decision on the ski jumps for the 1980 Winter
Olympics. See Lake Placid 1980 Olympic Games, Inc., supra note 106.
275. See TEMPORARY STUDY COMMISSION, supra note 50, at 33-34, 83-87; I COMPREHENSIVE REPORT, supranote 6, at 53-55.
276. The APA is acutely aware of its limitations in this area. See I COMPREHENSIVE
REPORT, supra note 6, at 57-64.
NETT,
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issues, such as the acid precipitation problem, by the scientific and
governmental communities.2 77 The APA also has partially suc-

ceeded in developing a program for the management of wild,
scenic, and recreational river resources in the Park,27s and in refining the State Land Master Plan.27 9 Recently, it has created an

advisory committee system to solicit ideas from interested citizens
for Agency initiatives. 28 0 Finally, the Agency has achieved some

success in broadening institutional and political concern for keeping Adirondack highways beautiful by spurring the creation of an
interagency and citizens' advisory group, the Adirondack Highway
Council, which brings a variety of viewpoints to bear on highway
issues in the Park.8
These successes, however, are limited. The institutional structure of the APA has not provided a sufficiently strong base for managing the APA's enormous responsibility of implementing regional
land use controls in the Adirondacks, its other planning responsibilities, and its long-term planning responsibilities. The magnitude
and day-to-day, issue-to-issue nature of the Agency's implementation and planning responsibilities (for example, operating the regional project review system, maintaining and amending the Land
Use and Development Plan Map, assisting local governments in the
development of local land use programs, reviewing those programs,
and enforcing the APA Act) have prevented the Agency from fulfilling its long-term planning mandates. Many of the long-range
issues have not been addressed by the APA in any detail.
A realistic assessment of the Agency's purpose, role, and visibility in state government, and of the nature and representative.
ness of its membership, leads to the conclusion that the Agency's
accomplishments on long-range issues have been significantly less
than they might have been. 8 2 Time limits, personnel, financial
commitments, and, more critically, the institutional structure estab277. Adirondack Park Agency, supra note 52, at 1.
278. See 9 N.Y. C.R.R. §§ 577.1-.11 (1979).
279. Significant revisions to the text and map of the State Land Master Plan were
approved by Governor Carey on October 24, 1979. See Amended Master Plan, supra note
81.
280. See Adirondack Park Agency, supra note 52, at 1; N.Y. ENVIRONMENTAL NFWS 7
(Jan. 26, 1979).
281. I COMPREHENSIVE REPORT, supra note 6, at 42, 61-63.
282. Id. at 57. The difficult budget and personnel shortages hindering the APA's
efforts in this area are summarized in Adirondack Park Agency, supra note 252, at 25-29.
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lished by the APA Act are factors that may have to change if the
APA's responsibilities for dealing with the many issues affecting
the Park in the future are to be fulfilled.
B. Implementation of the State Land Master Plan
One of the strengths of the APA as a regional land use control
agency is that it has major responsibilities for implementing the
Land Use and Development Plan. 281 The State Land Master Plan,

however, is implemented primarily by the Department of Environmental Conservation, which manages most of the state lands in the
Park (and to a more limited degree by other state agencies, such as
the Department of Transportation, which directly control areas of
state land).8 4 Although the APA had primary responsibility for
preparing the State Land Master Plan, the Agency has virtually
no responsibility for its implementation. More importantly, the
Agency has no authority to compel the DEC and other state agencies to implement the plan. Although the APA is responsible for
assessing the need to amend the State Land Master Plan and for
proposing amendments where necessary,28 5 it has been unable to
influence implementation of the plan, particularly by the DEC, in
any direct or substantial manner.28 The lack of any real means to
force implementation of the State Land Plan has been a frustrating
experience for the APA, and frequently, its expertise on public land
issues in the Adirondacks has not been utilized.
The seriousness of this matter is cautiously reflected in recently approved amendments to the State Land Master Plan. In
the carefully articulated tone of bureaucracies, this problem is addressed as follows:
More than six years of experience under the Master Plan has
confirmed that questions of interpretation of the Master Plan as
applied to a given activity or land use do arise from time to time.
This is particularly the case in the context of those guidelines which
are quite general in character. During the public hearings and
consultations preceding the current revision of the Master Plan,
there was considerable public comment on the need to clarify the

283.
284.
285.
286.

See text accompanying notes 163-68 supra.
1972 Master Plan, supra note 81, at 1-18.
N.Y. ExEc. LAv § 816 (McKinney Supp. 1979).
I COMPREnENSiVE REPoRT, supra note 6, at 60-61.
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relationship of the Agency to the Department of Environmental

Conservation and other State agencies on the matter of interpretation and application of the guidelines of the Master Plan. 287
These recent amendments may be interpreted as giving the APA
more direct responsibility for assessing whether actions by the Department of Environmental Conservation and other state agencies
managing state land conform to the provisions of the State Land
Master Plan. It will take time, however, to assess whether the generally worded amendments will change the current situation.
C. APA's Administration of Three OverlappingLand Use
Statutes
The comprehensive regional project review and permit system 28 of the APA Act was intended to incorporate in one review
process a wide range of environmental, social, and economic factors
pertinent to the implementation of regional land use controls for
non-state lands in the Park 28 9 Since the implementation of this
model of comprehensive decision-making, however, events have reduced the effectiveness of that process. Today, the APA administers
the APA Act and also two additional state land use control laws,
each important in its own right, yet related to the other two
statutes. The two additional statutes administered by APA are the
Wild, Scenic and Recreational Rivers System Act29 0 (covering nonstate lands) and the Freshwater Wetlands Act 291 (applicable to the
entire Park). The burden and confusion of administering three
overlapping land use statutes detracts from the APA's effectiveness
as a regional land use planning and control agency and creates confusion in its regional project review and permit system.
New York's Wild, Scenic and Recreational Rivers System Act
287. Amended Master Plan, supra note 81, at 16.
288. See text accompanying notes 163-66 & 209-12 supra.
289. See the project review criteria and development considerations of the APA Act
in N.Y. ExEc. LAW §§ 809 (10), 805 (4) (McKinney Supp. 1979), respectively. The development considerations list the factors the Agency must include in its review of projects.
These considerations are broken into five major categories: natural resource considerations,
historic site considerations, site development considerations, governmental considerations,
and governmental review considerations.
290. N.Y. ENvIR. CoNsRv. LAw §§ 15-2701 to -2723 (McKinney Supp. 1978).
291. Id. §§ 24-0101 to -1305.
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was initially passed in 1972292 and amended in 1975.29" It was designed to protect the free flowing character of designated rivers,
and also to protect other attributes of those rivers and associated
land areas up to one-half mile from their banks. The Act created a
regulatory approach for protecting resource values in the designated
295
river areas,2 94 nearly all of which are in the Adirondack Park.
The Freshwater Wetlands Act, passed in 1975,96 was designed to

protect freshwater wetland values throughout the state. The administration of the Freshwater Wetlands Act is shared by state and
local governments. 2T The APA is the state agency responsible for

the overall administration of freshwater wetlands within the
29
The Freshwater Wetlands Act, similar in approach to New
Park9.

York's earlier efforts to protect tidal wetlands, 29 9 established a predominantly regulatory approach for protecting freshwater wetland
values (for example, most activities in and adjacent to regulated
wetlands require permits from the administering state or local
agency).830

The wetlands and rivers acts are addressed to specific resources. Each overlaps the broad concerns of the APA Act, and
because both resources are commonly found together, each overlaps the other. The APA's responsibility for administering these
statutes results in its reviewing project permit applications under
any or all of them. Each statutory review involves different application review criteria, and different decision-making and appeal
processes. 01 This situation has made the Agency's project review
292. Wild, Scenic and Recreational Rivers System Amendments, ch. 869, 1972 N.Y.

Laws 2578.
293. Wild, Scenic and Recreational Rivers System Amendments, ch. 613, 1975 N.Y.
Laws 902.
294. N.Y. ENVIR. CONSERv. LAW § 15-2709 (McKinney Supp. 1978). See 9 N.Y. C.R.R.

§ 577.1-.11 (1979).
295. N.Y. ENvm. CoNsERv. LAW §§ 15-2713 to -2714 (McKinney Supp. 1978).
296. Freshwater Wetlands Amendments, ch. 614, 1975 N.Y. Laws 915.
297. N.Y. ENVIR. CONsERv. LAW §§ 24-0501 to -0511, -0701 to -0705, -0801 to -0805, -0901
to -0905, 71-2301 to -2307 (McKinney Supp. 1978).
298. Id. §§ 24-0801 to -0805.
299. Id. §§ 25-0101 to -0602.

300. Id. §§ 24-0701 to -0705, 71-2301 to -2307.
301. E.g., compare approval criteria under the APA Act, N.Y. ExEc. LAw § 809 (10)
(McKinney Supp. 1979) and the Freshwater Wetlands Act, N.Y. ENvm. CONSERV. LAW §§ 240705 to -0801 (McKinney Supp. 1978) with the criteria under the Wild, Scenic and Recreational Rivers System Act, id. § 15-2709. See also id. §§ 24-1101 to -1105.
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operations quite complex, 2 has added layers of difficulty to its
regulations,30 3 and presumably confused and frustrated the public.
The APA Act, as amended by the major Adirondack legislation in
1973, created a comprehensive review system that incorporated a
wide spectrum of concerns necessary to the protection of resource
values in the Adirondacks. The failure to integrate the statutory
concerns of the rivers and wetlands acts into the APA Act, however,
has created a confusing and difficult situation.
The problem created by the interaction of the three statutes
is considerable, but it is not insurmountable. It exemplifies the
problems that can be created when errors are made in shaping the
structure of land use control institutions. All the underlying considerations pertinent to the protection of wild, scenic, and recreational rivers and designated corridors along their banks are or
could easily be covered by the purposes, controls, and mechanisms
established by the APA Act.?° The same is true for wetlands.30°
The APA has been given three entirely separate statutes, however,
and although those statutes are consistent with each other in many
respects, they overlap substantially in terms of substance and implementation mechanisms. The problems that arise from this overlap cannot be solved merely by clever drafting of APA rules and
regulations; substantial legislative amendments will be necessary
to remove the confusion, delay, and inefficiency. In a time of concern about the manner in which government operates, this is a
pressing problem.

302. See, e.g., I ComsPRE'rENsivE
303.
parts:

REPORT, supra note 6, at 66-68.
The APA's current rules and regulations in 9 N.Y. C.R.R. include the following

Part 572-Procedures for the Review of Projects and Variances.
Part 573-Jurisdiction of Projects Pursuant to the Adirondack Park Agency Act.
Part 574-Standards for the Review of Projects Pursuant to the Adirondack Park
Agency Act.
Part 577-Special Provisions Relating to Wild, Scenic and Recreational Rivers.

Part 578- (Reserved for Freshwater Wetlands Act Regulations).
REPORT, supra note 6, at 66-68.
304. See I Co PRENsivE
M
305. A partial solution to this problem was accomplished in 1977 when amendments
to the Freshwater Wetlands Act removed some of the most serious problems between that
Act and the APA Act. See Freshwater Wetlands Amendments, ch. 654, 1977 N.Y. Laws 1.
The basic problems arising from the APA's administration of separate statutes, however,
still exist.
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D.

OverlappingState Agency Jurisdictions

The implementation of effective and efficient land use controls in the Adirondack Park is hindered by the overlapping land
use control jurisdictions of three separate New York State agencies:
the APA, the Department of Health (DH), and the Department of
Environmental Conservation (DEC). These three intertwining
jurisdictions over land use issues generally cause public confusion
and frustration 0 6
An example illustrates the problem. A developer planning a
fairly standard twenty-five unit subdivision in the Adirondack
Park may be faced with land use permit requirements of these
three separate state agencies. In addition, both the APA and DEC
may require a variety of permits pursuant to their separate sets of
statutes and regulations. More specifically, it would be common for
the developer to be required to obtain the following permits: an
APA Act permit, and a freshwater wetlands permit from the APA;
a water supply, sewage disposal, and stream protection permit from
the DEC; and a subdivision permit from the DH.20 7 The problem

and the result are much like the overlapping permit problem discussed in the previous section. The resulting antagonism and frustration of the public and of the three agencies impede the implementation of wise land use controls in the Park.
This particular problem has been addressed in the Adirondack context. The three agencies have attempted, on an administrative basis, to coordinate and combine their reviews and to reduce
the project sponsor's administrative difficulties by centralizing the
point at which project sponsors deal with the three agencies.30 8
This coordination has been somewhat successful, but a major problem persists because the separate permits of the three agencies overlap in purpose and substance. Additionally, various statutory and
administrative provisions have established different and even conflicting criteria for review and approval. Again, the solution to the
problem is essentially a statutory one, but it requires interest and
30 9
concern by policy makers to make it a reality.
I CoMPREHENsIvE REPORT, supra note 6, at 48-49.
307. See Adirondack Park Agency, Dep't of Environmental Conservation & Dep't of
Health, Application for Permits in the Adirondack Park (Jan. 1977).
308. Id.
306.

309.

I

COMPREHENSiVE REPORT,

supra note 6, at 49.

BUFFALO LAW REVIEW

[Vol. 28

E. Confused and Limited Authority Vis-a-Vis Actions By Other
State Agencies
As we have seen, the APA has clear and significant powers
through its regional project review and permit responsibilities to
control private and local government land use initiatives in the
Park 10° Those powers have been crucial to the APA's effectiveness
as a regional land use planning and control agency. Unfortunately,
the APA's authority over land use initiatives in the Park undertaken by state agencies is not as clear. This undermines the Agency's effectiveness in insuring that activities by state agencies in the
Adirondacks are consistent with the Park's character and the purposes of the APA Act.
Most state agency land use initiatives in the Park are subject
only to an advisory review by the APA, 1 ' which usually results in
APA recommendations for the state agency activity.1 2 If the APA
determines that the project may have negative results, it may be
delayed for several months. 13 The bottom line, however, is that the
APA's review is only advisory; the Agency does not have authority
to control most significant new state agency activity in the Park or
to insure its compatibility with the character of the Park. Furthermore, the Department of Environmental Conservation's activities
on the Forest Preserve pursuant to the State Land Master Plan are
not subject to this type of advisory review, 3 4 and as noted earlier,
the APA has been frustrated in attempting to force the imple31
mentation of the State Land Master Plan. 5
Although the APA does not have authority to control most
land use and development in the Adirondacks undertaken by state
agencies in the same manner that it controls private or municipal
land use and development initiatives, it does have regulatory control over state agency projects in two areas: freshwater wetlands
involving state or non-state lands, and wild, scenic, and recreational
river areas involving non-state lands. This authority is granted by
the Freshwater Wetlands Act316 and Wild, Scenic and Recreational
310.
311.
312.
313.
314.
315.
316.

See text accompanying notes 163-66 supra.
N.Y. ExEc. LAW § 814 (McKinney Supp. 1979).
I COMPREHENSIVE REPORT, supra note 6, at 34-35.
N.Y. ExEc. LAW § 814 (3) (McKinney Supp. 1979).
Id. § 814 (1).
See text accompanying notes 283-87 supra.
See N.Y. ENVIR. CONSFRV. LAW §§ 24-0701, -0107 (6) (McKinney Supp. 1978).

1979]

THE ADIRONDACK EXPERIENCE

Rivers System Act, respectively.3 17 In fact, the Agency's authority
under the Freshwater Wetlands Act even applies to DEC activities
on the Forest Preserve pursuant to the State Land Master Plan.3 18
The Agency's responsibilities regarding state agency land use
and development initiatives therefore vary considerably. For many
state agency initiatives the Agency is in only an advisory position,
and for some it is in a regulatory position. Given the broad purposes and mandates of the APA Act, the reasons for this difference
in the APA's authority are not clear. The difference probably results more from different assumptions, or even carelessness when
the various statutes were written, than it does from any conscious
decisions about implementing sensible, comprehensive land use
controls in the Adirondacks. Regardless of the reasons for the difference, the weakness in the institutional structure established by
the Act is clear: New York State's leading land use planning and
control agency in the Adirondacks can render only advisory opinions on most state agency land use actions in the Adirondack Park,
even though those actions are likely to have equally significant or
even greater impact on the Adirondack environment than regional
projects initiated by private citizens or municipalities within the
Park.
V.

CONCLUSIONS

A number of conclusions may be reached on the basis of the
preceding discussion. This section will address those conclusions
that appear to be most important to the APA as an institution and
to other regional land use planning and control agencies.
First, the overall importance of the APA's institutional structure to its continued existence and effectiveness is clear. Although
none of the characteristics of the Agency's institutional structure
identified previously as strengths and assets can be said to be the
limiting or critical factor necessary to the Agency's continued survival, it is clear that the combination of these characteristics has
317. See id. § 15-2709; 9 N.Y. C.R.R. § 577.1-.11 (1979). When state agencies undertake activities on non-state lands in designated river areas, they are subject to APA regulatory jurisdiction. Personal communication with APA General Counsel, Robert Glennon.
318. See N.Y. ENVIR. CONsERv. LAW § 24-0107 (6) (which defines "person" to include
the state) and id. §§ 24-0703 & -0801 (which clearly provide that there are no exemptions
for actions on state lands in the Park).
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contributed enormously to the APA's existence today as a powerful
and influential land use planning and control institution. By design, and probably with some luck, the APA's institutional structure has given it the strength and flexibility necessary to survive in
a controversial, political, and demanding environment. These institutional characteristics would not by themselves have allowed
the APA to survive. Good leaders and ideas, initiatives undertaken
by the Agency and its staff, political support, and adequate financial resources, among other factors, have contributed to the APA's
survival. These institutional characteristics, however, have certainly
protected the Agency when mistakes were made, poor ideas were
followed, initiative was lacking, and political and financial support
was decreased.3 19 More importantly, such characteristics have
helped achieve positive results from the land use planning and control effort in the Adirondacks. Thus, the APA's experience underscores the significance of institutional structure in the development
and implementation of regional land use planning and control
strategies.
Second, several general characteristics of the APA's institutional structure stand out as major keys to the Agency's success.
These warrant specific examination by others interested in developing regional land use planning and control institutions:
(1) The APA's status as a permanent, independent state agency
(with its own staff resources), and its makeup of a finelytuned mixture of state officials and private citizens representing a diversity of viewpoints, have been particularly
continued strength, visibility, and necesresponsible for its
3 20
sary flexibility.
(2) Strong legislative mandates requiring the preparation and
subsequent implementation of regional land use plans for
the Adirondacks, and equally strong judicial approval of
those mandates and the land use control mechanisms estab319. Even writers who are largely supportive of the efforts of the APA acknowledge
the Agency has made mistakes that have caused it controversy, delay, and worry. Although
those mistakes have not been fatal and have involved a variety of interpretations as to
what the APA should or should not have done, it is clear the Agency's existence has been
marred by a typical number of bureaucratic miscues. See F. GRAHAM, supra note 3, at
254-63; Lewis, supra note 3. The need to avoid such mistakes puts considerable pressure
on the membership of the Agency and underscores the critical importance of the Governor's appointments of Agency members.
320. See Adirondack Park Agency, supra note 52, at 8.
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lished in the Park, have provided "respectability" for the
Adirondack land use planning and control framework.
(3) The APA's responsibilities as a planning and policy formulating entity did not end with its preparation of the Land
Use and Development Plan and the State Land Master Plan.
It has major, ongoing planning and policy responsibilities
that require it to deal constantly with new issues and to
formulate and initiate new policies.
(4) The APA's efforts have been facilitated by its ability to effectuate many of its land use policy decisions through its responsibilities for implementing land use controls on the
non-state lands in the Adirondacks.
(5) Although the Agency's relationships with local governments
remain controversial, the partnership between state and
local governments in the implementation of land use controls for nonstate lands in the Adirondacks is a major, positive factor in the Agency's institutional structure. 21 Hopefully, that partnership eventually will create widespread
interest and effort by local governments in solving land use
issues in the Park, and the effort by local governments will
allow the Agency to carry out its long-term planning responsibilities for the Park to a greater extent than it has in the
past.
(6) The sense of the Adirondack Park as a region from many
perspectives (for example, ecological, historical, and political) has provided the APA advantages in the following
areas: the initial recognition of the need for regional land
use planning in the Park and the need for the APA; the
passage of the APA's enabling legislation, and the framing
of the APA's original planning mandates; the adoption of
two regional land use plans on a large scale and statewide
support for the implementation of those plans; and the continued existence of the APA.
The third basic conclusion relates to the deficiencies in the
Agency's institutional structure. Notwithstanding the strengths of
that structure, there are some deficiencies that are likely to be
long-term liabilities and limit the APA's effectiveness. For ex321. Evidence has continued to mount that this relationship with Adirondack local
governments will continue to improve and grow. See F. GRAHAM, supra note 3, at 262-63.
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ample, the APA's inability to fulfill its long-range planning responsibilities will mean that many of the most critical land use
and environmental issues in the Adirondacks will remain unresolved. The failure to remedy the problems caused by the administration of overlapping land use statutes by three state agencies
is likely to continue to diminish the energy of the agencies involved, and confuse and frustrate the public; and the continued
lack of clear APA authority over other state agencies' actions in
the Adirondacks is likely to result in serious impacts on the Park's
resources that would not be tolerated if the actions were undertaken by private entities or local governments.
Since the APA continues to function as a viable regional land
use planning and control agency, it would be illogical to predict
that any of these institutional liabilities will be fatal to the APA.
Additionally, the reader should recognize that other persons might
select different characteristics of the APA's institutional structure
as examples of serious flaws. For example, the basic makeup of the
APA, which this author has stressed as a major positive factor for
the Agency, has been controversial and might be stressed by some
as the first change necessary to make the APA a viable institution."' Others would probably choose to focus on some liabilities not
discussed in the preceding section. 3z Nevertheless, the institutional
liabilities that have been discussed in this article clearly indicate
that the APA's structure is not flawless, and that considerable at
tention needs to be directed toward the possibility of altering its
structure to allow the purposes of the APA Act to be fulfilled.
More than a series of brief suggestions on how to remedy the
institutional liabilities that have been identified is beyond the
scope of this article, but the following ideas may be helpful in
defining the scope of future examinations of these problems.
1. Long-range planning
In the short term, the APA's fulfillment of its long-range planning responsibilities is primarily a
322. See note 116 supra.
323. For example, the APA's limited authority vis-a-vis federal actions in the Adiron.
dacks might be noted. As envisioned by the APA Act, this role is also consulting and
advisory in nature. See N.Y. ExEc. LAw § 809 (14) (c) (McKinney Supp. 1979). Federal activity in the Adirondacks is increasing, particularly with respect to the 1980 Winter
Olympics. See I COMPREHENsmVE REPORT, supra note 6, at 49-50; Adirondack Park Agency,
supra note 52, at 5. It is this author's opinion that this particular issue is not as serious
as the five institutional liabilities discussed and, in any case, will have to be resolved
largely outside of the parameters of the APA Act and other laws adopted by New York
State.
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question of resources. In the face of difficult budgetary decisions by
all state agencies in New York, the maintenance and expansion of
this capability of the Agency must be a high priority. 24 Furthermore, as more local governments receive approval for their local
land use programs by the APA and take over administration of
part of the regional project review system from the APA, the
Agency will be able to devote more effort toward fulfilling its
long-range planning responsibilities.
Beyond these factors, basic institutional changes need to be
explored. For example, the monitoring capability developed by
the Adirondack Park Local Government Review Board suggests
the desirability of institutionalizing, by an amendment to the APA
Act, a multimember body responsible for monitoring and advising
the Agency on matters of long-range Park policy. Furthermore,
overlapping state government land use controls in the Park and
the need to eliminate such overlap suggests the possibility of
delegating some of the Agency's day-to-day implementation responsibilities to the Department of Environmental Conservation. 25
Finally, the precedent of establishing specific legislative mandates
that led to the creation of the two major land use plans now applicable in the Adirondacks suggests the possibility of periodically
amending the APA Act to impose on the APA a duty to prepare
reports and recommendations for the Governor and legislature by
specified dates on major long-range issues in the Adirondacks. Such
reports and recommendations would not necessarily resolve the
issues, but they might force the Agency to begin to consider possible solutions.
2. Implementation of the State Land Master Plan
Three
to
address
the
APA's
inbasic ideas surface when considering how
ability to compel the implementation of the State Land Master
Plan. First, the APA Act presently requires that the DEC prepare
unit management plans for land areas in the Forest Preserve in
consultation with the APA. 326 Those unit management plans are
major policy documents, and serious consideration should be given
324.

325.

I CoMNPREHENsVE REPORT, supranote 6, at 56-57.
This delegation could only be accomplished, it would seem, if the APA retained

clear authority to review and correct the Department's actions in carrying out those responsibilities and to recall those responsibilities to itself. For a useful precedent for the
establishment of delegation authority, see N.Y. ENViR. CoNsERv. LAw § 8-0301 (2) (p) (McKinney Supp. 1978).
826. N.Y. Exac. LAW § 816 (1) (McKinney Supp. 1979).
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to amending the APA Act to require that unit management plans
be subject to the APA's approval or disapproval in light of the
purpose and provisions of the State Land Master Plan. The second
basic idea is to amend the APA Act to prohibit the DEC from
undertaking any significant development or alteration of the Forest
Preserve or its management policies toward the Preserve, except
in accordance with an APA approved unit management plan. This
provision in particular should compel the development of unit
management plans as required by the State Land Master Plan and
the APA Act. The final idea considers the problem of allowing
the DEC the necessary flexibility to manage the Forest Preserve
on a routine basis without being unduly delayed by administrative
reviews, and at the same time, giving the APA an effective role in
insuring that the State Land Master Plan is implemented properly.
It would be advisable to consider a mechanism that would allow
the APA to interject itself into the DEC's management and decision-making processes regarding state lands under its control in
situations where potentially serious problems are evident. Consideration should be given, for example, to amending the APA Act
to authorize the APA by an extraordinary vote (for example, twothirds or three-quarters) to require a particular DEC management
decision to be subject to its specific review and approval or disapproval. 7
3. Overlappingland use statutes and overlappingjurisdiction
The problems caused by the administration of overlapping land
use statutes by the APA, the Department of Environmental Conservation, and the Department of Health, essentially demand a
statutory solution. Development of such a solution necessarily will
involve a consideration of eliminating certain permits when their
requirements can be consolidated with others, and of delegating or
eliminating responsibilities of one or more agencies when they can
be handled adequately by another agency. These solutions will not
be easy, particularly because of resultant interagency differences
of opinion, but the effort may help avoid long-term antagonisms
and frustrations about land use controls in the Adirondacks328
327. In the APA Act, precedent exists for the Agency to take action only on a vote
of two-thirds of its entire membership. See, e.g., N.Y. ExEc. LAW § 805 (2) (c) (McKinney
Supp. 1979) (amendments to the Adirondack Park Land Use and Development Plan Map).
328. A useful precedent for resolving these statutory problems is provided by the
provision of the New York State Environmental Quality Review Act (SEQR) that exempts
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4. Control over state agencies' actions in the Adirondacks
Excluding significant land use and development in the Park by
state agencies from the review and approval authority of the APA
cannot be justified. State agency development will continue to
influence Park resources as much as or more significantly than the
vast majority of development projects by private and municipal
sponsors. Accordingly, careful consideration should be given to
amending the APA Act to extend APA regulatory authority to
important state agency projects in the Adirondack Park.
The fourth and last general conclusion is that the APA's longterm success as a land use planning and control institution must not
be measured solely by its implementation of the Land Use and
Development Plan or by the degree to which it is able to encourage or force the implementation of the State Land Master Plan.
Its success also must be measured by two other factors. First, the
APA's success as an institution must be evaluated continually in
terms of its capability of assessing the overall quality of the resources
of the Adirondack Park and of recommending and effectuating
courses of action necessary to protect and enhance the quality of
those resources and of the Adirondacks as a whole. Since the
passage of the APA Act in 1971, it has been clear that the Agency's
responsibilities for developing and assisting implementation of
land use policy for the Park are very broad and involve more than
the two regional plans. In order to protect the resources of the
Adirondacks in the future, the APA must have the institutional
capability to review its past efforts and to recommend any necessary
modifications or major alterations in the policies New York State is
following in the Park. Second, and more critical, the Agency's success as a land use planning and control institution must be assessed
in terms of the continued quality of the resources of the Adirondacks. The basic purpose of the APA Act was to "insure optimum
overall conservation, protection, preservation, development and
use of the unique scenic, aesthetic, wildlife, recreational, open
space, historic, ecological and natural resources of the Adirondack
[Pjark,"' ' 29 and the APA's success as an institution must be measured
actions subject to the jurisdiction of the APA under section 809 of the APA Act from the
environmental impact statement requirements of SEQR because the provisions of the APA
Act sufficiently cover the concerns addressed by SEQR. See N.Y. ENvIR. CONSERV. LAv
§ 8-0111 (5) (c) (McKinney Supp. 1978).
329. N.Y. Exac. LAw § 801 (McKinney Supp. 1979).
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against the degree to which that purpose is fulfilled. New York
State has placed major responsibility for the future of the Adirondacks with the Agency, and to that end has given the Agency major
policy and implementation responsibilities. Accordingly, the APA's
success as a land use planning and control institution will be
evident if the Adirondacks retain the qualities that existed when
the Agency was created. On the other hand, its failure as an institution will be painfully evident if those qualities are lost or seriously
impaired.
The APA's institutional structure has proved to be a major
factor in maintaining the Agency as a capable and functional regional land use planning and control agency, although some
changes in that structure should be made in order to assure that
the Agency continues in the same manner. Hopefully, this examination will be useful to persons interested in developing regional land use planning and control institutions in other areas.
Although the specific experience in the Adirondacks is useful to
other efforts only in a general manner, numerous factors have been
identified that will be relevant to any attempt to build better regional land use planning and control institutions. Finally, it is
hoped that this examination will encourage the interest reflected
by numerous writers in the institutional structure of environmental management agencies.
In closing this examination of the institutional structure of
the Adirondack Park Agency, it is useful to reflect on the purpose
of land use planning.
Land is our most fundamental natural resource. How it is used
affects:
" the integrity of biological systems upon which human life
depends
* the degree of water pollution, air pollution, noise pollution,
and traffic congestion in our society
V the amount and types of energy we consume
* the preservation of open space
* our customs, the character of our communities, and the kind of
lives we are able to lead.3 30

As our society heads into a future that promises to involve far
more serious and difficult choices about using land than those we
330.
STATES,

NATURAL RESOURCES DEFENSE COUNCIL, INC., LAND USE CONTROLS IN THE UNITED

SUprla note 1, at 1.
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have faced in the past, the accuracy of these words will be demonstrated repeatedly. This should encourage diligent efforts to fashion
institutions to help us confront and effectively resolve the land use
problems we will face. New York's Adirondack Park Agency is an
important experiment in developing an institutional structure that
can deal with those problems. That experiment must and will continue, and the degree of success it achieves will have implications
far beyond the boundaries of the Adirondack Park.

